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The Analysis of Legal Cases

This book examines the roles played by narrative and culture in the construction
of legal cases and their resolution. It is articulated in two parts. Part I recalls
epistemological turns in legal thinking as it moves from theory to practice in
order to show how facts are constructed within the legal process. By combining
interdisciplinary paradigms and methods, the work analyses the evolution of facts
from their expression by the client to their translation within the lawyer-client
relationship and the subsequent decision of the judge, focusing on the dynamic
activity of narrative construction among the key actors: client, lawyer and judge.
Part II expands the scientific framework toward a law-and-culture-oriented
perspective, illustrating how legal stories come about in the fabric of the authentic
dimensions of everyday life. The book stresses the capacity of laypeople, who in
this activity are equated with clients, to shape the law, dealing not just with formal
rules, but also with implicit or customary rules, in given contexts. By including
the illustration of cases concerning vulnerable clients, it lays the foundations for
developing a socio-clinical research programme, whose aims include enabling
lay and expert actors to meet for the purposes of improving forms of collective
narrations and generating more just legal systems.

Flora Di Donato is an Assistant Professor of Philosophy of Law, at the Federico
II University of Naples, where she teaches Clinical Legal Education (Formazione
Clinico-Legale). Her research focuses on the analysis of the law in real life and
the contribution of lay people in constructing the meanings of the law. In 2010,
she was awarded the Annual RCSL Adam Podgoérecki (ISA) Prize “for her
outstanding achievements as an emerging scholar in socio-legal research”. She
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Foreword

Colette Daiute and Ann Shalleck

The two of us come to introduce this important book from different back-
grounds, experiences and approaches, both working with narrative in public life,
education and leisure. After briefly presenting our connections to this work that
adds to the others by Flora Di Donato, we highlight three major contributions,
among the many, readers will find here: critical narrative approach, collnborative
lnwyering and theory in legal practice.

1. Colette Daiute

1.1. Narrvating legal development as a process of human development

Flora Di Donato offers a brilliant interdisciplinary analysis of clinical legal prac-
tice at a time in history when the need for such an analysis is urgent. Participants
across the globe, raised in diverse cultures, with diverse resources and painfully
(for some) different opportunities to achieve their dreams are increasingly com-
ing in contact via their stories. Some of the most bereft peoples must channel
myriad misfortunes through institutional barriers, even after such men, women
and children have survived inhuman journeys. These migration processes, tech-
nologies and re-organisations of geopolitical power put persons of diverse origins
in contact, so no one really escapes these contemporary processes, although only
some are protected. This book focuses on the clinical legal narrative process,
which could mediate contemporary migration, as well as labour and gender ine-
qualities. This groundbreaking book, The Analysis of Legal Cases: A Narrative
Approach, by Flora Di Donato, shows how law could develop further as a force
for justice by narrating with clients in just ways.

In this preface to this important book, I highlight the major contributions
from my perspective as an engaged scholar of the human sciences. I do research
integrating a humanities sensitivity into the social sciences, in particular with a
focus on narrating social change. As a developmental psychologist working with
children, youth and organisations creating positive interventions in extremely
challenging and changing circumstances, I study how individuals and collectives
use language — especially narrative — to make sense of the world, how they fit,
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and what they would like to change. My research collaborations analyse oral and
written voices of diverse stakeholders in the process of social change in schools,
community centres, and policy organisations. Across numerous studies, I have
focused on interactions of policymakers, educators, ethnic group leaders, and
individuals expressing and negotiating their knowledge, experience and goals.
In that process, we hear groups of students/teachers, migrants/policymakers,
community organisers/funders, echoing, contradicting and transforming nar-
ratives about their shared plights and possibilities (for example, Daiute, 2008;
2014; Daiute et al., 2017). Policy has, thus, been pivotal in the collaborative
narration of contentious public and personal issues. Although policy and law
have much in common for the development of cultural cohesion, the law has
been, in the words of Flora Di Donato, in need of scholarship and practice to
“counter the claims to objectivity and self-reference typical of legal positivism,
which is still rather dominant, especially in Civil Law systems” (Di Donato, this
volume, Introduction p. 1). I am, and we should all be, indebted to Dott. Prof.
Di Donato for her rigorous research extending narrative theory to the law as a
cultural artefact. Toward that end, this book interprets and extends prior research
to forge new insights blurring boundaries between stakeholders in legal cases to
increase authorship in the apparently immutable human artefact of the law.

I highlight three major contributions among many of this book. As Di Donato
wrote, citing others, “ ‘Narrative’ has thus become one of the most overused
terms in contemporary scientific language”. Di Donato’s discourse on narrative
is a very different one from the hackneyed reductions. She defines narrating as a
relational activity, rather than as representing an authentic individualistic voice.
This relational sense is critical because it does not reduce or universalise narrative.
Instead, this narrative approach is dynamic, nurtured between and within partici-
pants in very different roles in the legal process. Di Donato follows through on
that by showing how collaborative legal practice can work in spite of challenges of
power relations, time pressures and biases, all processes in legal practice requiring
flexibility, patience, insight and humility to achieve new methods. A third contri-
bution is moving theoretical arguments and categories posited by narrative and
law pioneers like Bruner, Amsterdam, and others, fully into empirical practice.
Advancing theory in practice is no mere step. The priority of practice charac-
terises a new wave of examining institutions through personal, human lenses to
social justice goals in troubled times.

I focus on Di Donato’s bold contributions setting the scene for the practice of
collaborative lawyering including those she refers to as “vulnerable” — migrants,
workers, women — who often seem tangential to legal process. What comes across
to me, as a scholar working in transdisciplinary ways, are Ms. Di Donato’s descrip-
tions of how lawyers in the cases she studied gradually became able to hear and
to re-narrate clients’ narratives and how judges made sense of counter-narratives
in cases. Having worked with thousands of narratives by individuals who are the
subjects of policies (“vulnerable and marginalized”, in Di Donato’s terms), I am
less surprised by their ability to narrate, their openness to legal counsel, and their
sometimes careful guidance of those in power, than I am by the openness of those
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in the legal profession as described in this book. Culminating the trio of high-
lights is Di Donato’s exciting extension of theory to practice.

1.2. Critical narvative approach

A critical approach to narrative is dynamic in that it must consider the way a
storyteller organises a story (plot, details, etc.) for a specific purpose, to specific
interlocutors, in a specific time and location. Considering these dynamics hov-
ering around, within and between any given narrative of experience defies the
concept of a single story (Daiute, 2011; 2014 ), an understanding that Di Donato
explains clearly as a construction process.

Narrating how facts took place is something like piecing a puzzle together,
organizing the events as a function of how we generally expect that things
happen, on the basis of scripts and categories that are modelled not only
by the law, but also by culture. Law and narrations are interdependent and
complementary: while the law tends to simplify reality using legal categories
(citizen/foreigner) and juridical qualifications (abusive husband /woman as
the victim), narrations tend to explore possibilities, making space for human
events to have multiple dimensions in specific contexts.

(Di Donato, this volume, Introduction p. 2)

Whereas some narrative theory emphasises “voice” as a possession of individu-
als, I recognise a more critical approach to narrative inquiry in The Analysis of
Legal Cases, an approach that understands voices as relational because they are
developed, used and transformed in culture. As Di Donato presents in detail in her
first few chapters, law involves cultural construction, enacted with narratives — ren-
ditions of experience and values — by diverse stakeholders. Culture, as Di Donato
explains it in terms of constructivism, is interested and power-laden, rather than
neutral or universal. Also, critical is the activity-meaning system design of the
analysis (Daiute, 2014), that is making sense of the cases from the perspectives of
diverse interacting stakeholders. In spite of differences in training, power, stigma
and so on, case analysis approaches meaning as an activity to be re-developed not
only by the client, who (of course) has much to learn about norms and processes
that will prevail in a court of law, but also by the lawyer, who likewise has much to
learn from clients’ diverse narratives of their experiences, and by the judge.

Many scholars agree that language is action, yet many of those same scholars
also tend to study narrative as though it mirrors reality. That is, the trouble or
perepetin inherent in a good story would be discussed as representing the problem
in real life, rather than in the way the person sharing the narrative is making sense
of events, and thus as salient in the particular time and place of recounting the
event. This difference between an assumption that there is one objective plot of a
real life event (beginning with a clearly defined initiating action) and the under-
standing that plot is a cultural literary concept is inherent to the elegant argument
in this book. In prior research, we have found, for example, that plot analyses of
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narratives of the “same” event over time and with different narrative genres (such
as first person accounts of experience compared to third person accounts) unfold
in different ways across time, collaborative situation, and intended audience (Dai-
ute, 2014). The promise of collaborative narrating offered in this book, thus,
relies on such a dynamic literary analysis we can advance from legacies and foun-
dations set forth herein. Implied if not always stated is that collaboration among
these diverse stakeholders requires everyone to change at least somewhat, judges,
lawyers and clients. Di Donato’s re-narration of the cases shows us just how that
might occur. A critical analysis — one that allows diversity and tension — is offered
in this book.

1.3. Collaborative lawyering

Although institutions have more objective resources, influence, and power, they do
not have more objective hold on how events unfold. That, of course, is in the minds
of those experiencing the events, making sense of the events and subjected to the
events. Institutional narratives hold sway over negotiated norms and processes, but
those forms have, after all, been developed through interactions among individuals
in daily life. It is in this iterative sense that Di Donato defines construction and its
role in the development of legal facts.

I therefore found this kind of approach well suited to illustrating how what
constitutes a judicial fact depends not only on the norm that qualifies the
event in legal terms, but also on the perspective and on the roles played by
the actors concerned and by the community to which they belong.

(Di Donato, this volume, Introduction pp. 1-2)

Although the power of social and political institutions is assumed in policy
studies, education, social welfare, and, as discussed in this book, law, a founda-
tional premise of contemporary human development studies is the interdepend-
ent construction of individuals and collectives. The emphasis in narrative inquiry
is that this interdependent process occurs via shared engagements with cultural
tools, like narrative.

Examining narratives by diverse stakeholders around contentious issues — like
inclusion of discriminated minorities, students assumed to be from deficit cul-
tures, and those suffering consequences of violence — has offered surprises about
the shared and unshared nature of events, knowledge, and expressive positions of
narrators, who are, as Di Donato reviews, those who construct facts. Collabora-
tive policy, education and post-conflict community development from a dynamic
narrative perspective have, for example, revealed processes that fell through the
cracks of policy monitoring and the limits of autobiographical narrating (Daiute
et al., 2017). Those and other insights show that policy studies like legal studies
must be more than theoretical. Collaborators must interact, listen as well as speak,
and inevitably all change in some way to achieve knowledge and, ultimately, jus-
tice; this process comes to life in the cases analysis. As Di Donato shows, open
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and trusting collaborative lawyering is effortful and developmental by all partici-
pants. With an excellent foundation in the legal case analyses presented in this
book, Di Donato shows not only that theory requires practice but also that cer-
tain premises and narrative steps can be useful for future practice-based inquiry.
In brief, we learn that collaborative lawyering is not an abstract endeavour.
Several questions about collaboration emerge from the foundational chapters as
the cases unfold and point toward future research. Once lawyering becomes a col-
laborative process, who is “vulnerable” and in what ways? With what empowerments
do those in abject power positions accept the transformations of their personal nar-
ratives? With what limits do those in superior power positions admit to learning?

1.4. Theory in legal practice

What does the practice of these ideas about narrative as a dynamic mechanism in
legal process reveal about the role of law in the contemporary global world? It’s
not only in legal theory that knowledge, experience and voices are increasingly
democratised but also in systems not previously open to voices of subjects. That
there isn’t a single narrative but diverse ones situated in time, place, knowledge,
goals and power is critical in cultural analysis, which also offers surprising insights
when addressed empirically and not only theoretically.

In the framework of this book, the use of the narrative approach thus has at
least three meanings: as a method for analysing legal cases and reconstruct-
ing facts in context, i.c. in legal disputes and in cultural contexts; as a method
to educate lawyers — to understand the narratives of their clients and their
own narratives, both in dialogue with their clients and in the presentation of
cases — and as a device to include voices that are silenced or marginalised in
the legal discourse.

(Di Donato, this volume, Introduction p. 3)

Complex workshopping of policy narratives by diverse subjects and the effortful
analysis of their practices has offered insights about how democratic collabora-
tive processes could be. Authoritative as well as uninformed and bigoted voices
emerge in social media, whereas the more structured practices like the ones Flora
Di Donato presents could purposefully guide deliberate power shifts for demo-
cratic justice. Processes like mobbing are ones emerging in practice, clearly mak-
ing the way for recognising other problematic activities. These moves will be
fascinating to continue exploring in collaborative lawyering and scholarship shift-
ing from rigid categories and their relevant scripts — lawyer versus client, correct
narrative versus experienced narrative, and so on.

1.5. Conclusion

In his preface to Flora Di Donato’s 2012 book, La realta delle storie, Jerome
Bruner stated “What I find most striking in this book is its emphasis on
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‘meaning making’ and its combined cultural and personal determinants as
means of taking us ‘beyond the law,” of humanizing the law” (Bruner, 2012,
pp. 9-10). I agree with Bruner, yet seven years later, what I find most strik-
ing in #his book by Di Donato is its progress beyond humanising the law to
suggesting a process for changing legal practice and the society around it to
open to diverse relevant stakeholders, including clients. After all, once we
acknowledge the human nature of narrating, we must also acknowledge that
it is the clients who have the most knowledge as well as the most at stake,
alongside lawyers, judges, translators, jurists and a broader interested public.
Whether and how those diverse stakeholders become collaborative narrators
in ways that advance law and society remains an intriguing question that Flora
Di Donato’s provokes.
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2. Ann Shalleck

2.1. Navvating law through the velationship of client and lawyer

In combination with her brilliant interdisciplinary analysis, Flora Di Donato
offers a superb inquiry into clinical legal theory and practice that brings fresh
insights from narrative theory to the enduring subject of how clients and their
lawyers participate in the construction of law. People who encounter problems
and seck redress through law become actors in the legal system — clients — who
interact with lawyers, judges and many other inhabitants of the legal world as
they seek to comprehend and solve their problems. Making the operation of law
a just and humane human endeavour in solving those problems is an ongoing
imperative of building a democratic society. Flora Di Donato brings her full and
clegant elaboration of narrative as essential in the construction law to the twin
projects of understanding the creation of law and identifying how legal actors can
shape law as a just aspect of democratic processes. We see how, through storytell-
ing, law and culture intersect with human aspiration and experience to create law.
We learn how, using a narrative approach, lawyers and clients can act together so
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clients can become legal agents in working toward solution of their problems.
We acquire a methodology of research and practice, developed in the context
of labour, migration and gender, which could extend to other areas that law has
within its ambit. We imagine how a narrative approach could help lawyers and
clients develop law as a more just enterprise.

Professor Di Donato, as I have, draws upon the pivotal work of Jerome Bruner
and Anthony Amsterdam (Amsterdam and Bruner, 2000) in taking a narrative
constructivist approach to understanding and shaping law and legal practice. As
a theorist of clinical law and pedagogy, I have extended the narrative frameworks
of Amsterdam and Bruner from analysis of court decisions to the creation of a
narrative theory of client representation (Ellmann et al., 2009). Both Professor
Di Donato and I see a narrative approach as overlapping with and folding into
the theory of the client-lawyer relationship developed within clinical scholarship
over more than fifty years. In different ways, we both situate the development of
narrative theory in the identification and shaping of narrative practices of client
representation. My commitment to the interdependent development of theory
and practice comes from my daily work as a clinical teacher educating students
to represent clients, particularly vulnerable ones, not only skilfully and creatively
but, crucially, with an understanding of the context of the clients’ lives and the
meaning of the representation for them. Through teaching of clinical teachers
and the development of clinical law and education as a distinct and transformative
form of legal education (Bryant et al., 2014), I have sought to advance a vision
of legal practice always attentive to forms of injustice.

Professor Di Donato has deepened our collective understanding of narrative
clinical theory and enriched our repertoire of narrative practices through her
original and meticulous multi-layered case studies of clients who work, often in
collaboration with lawyers, to solve their problems in the situations in which they
find themselves. These studies reveal ways that clients find, sometimes inadvert-
ently to address the injustices they encounter. I, like Colette Daiute, am indebted
to Professor Di Donato for her rigorous research, which expands prior work,
including my own, across disciplinary boundaries enabling us to see how law
operates, beginning at the local level, as an essential part of culture. She helps us
comprehend how legal actors transform daily events in their local settings into
legal stories and deepens our understanding of how clients do and increasingly
can, through work with narratively trained lawyers, expand their experience as
agents within law. I, along with Colette Daiute, highlight three major contribu-
tions of Di Donato’s narrative approach.

2.2. Critical narrative approach

In Professor Di Donato’s constructivist approach, we see narrative as a relational,
dynamic activity that occurs through recurring re-narrations, within specific,
localised contexts. Di Donato situates her critical constructivist perspective first
in the long tradition of narrative theory, particularly in Chapters 1 through 3. She
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then embeds the approach in multiple detailed contexts, through many levels of
analysis, in her three categories of case analysis. She brings critical and transform-
ative insights first to the analysis of the construction of facts in particular cases, in
Chapters 4 through 6, then to the analysis of cultural contexts of cases in Chap-
ters 7 and 8, and finally to the analysis of the search of justice through collabo-
rative lawyering in Chapter 9. These three categories of case studies are meant
not to differentiate distinctive processes of narrative construction, but rather to
reveal interdependent critical features of narrative construction. They are all part
of an essential dynamic among law, culture and the actions of individuals working
together, through which law gets meaning. In her concluding chapter, Professor
Di Donato outlines how this project of integrating fact construction, cultural
context and collaborative lawyering to develop understanding of narrative con-
struction of law demands further study, reflection and practice, and she proposes
ways to pursue these exciting possibilities.

2.3. Collaborative lawyering

Second, building on her understanding of narratives as a relational endeavour,
Professor Di Donato demonstrates through her case studies how the creation
of law through iterative re-narrations among participants in legal actions is and
increasingly can be a collaborative process. Di Donato describes how lawyers,
through a process of reciprocal storytelling with their clients, gradually become
able to hear the dynamic development of clients’ narratives, to shape collabora-
tive strategies and arguments and to re-narrate clients’ narratives to judges. Her
accounts of how judges make sense of clients’ counter-narratives and can act
creatively provide glimpses of how narrative can open possibilities within law for
responding to harms to the vulnerable. Clients with lawyers educated in the nar-
rative approach can both recognise and navigate intentionally within the open and
imaginative space endemic to the process of narrative construction. Within that
space, they can explore narrative possibilities and shape their actions to pursue
just outcomes, to increase access to justice, and through specific results achieved
in particular contexts, to shape law animated by understandings of justice.

2.4. Theory in legal practice

Third, Professor Di Donato fully integrates the insights of her narrative construc-
tivist approach with the development of practical methods for identifying, analys-
ing and using narrative tools within empirical research and legal practice. In each
set of case studies, she pursues related, yet distinctive, empirical methods. In the
analysis of fact construction, she deploys methods that emphasise the narrative
structure and composition of the dispute, as well as the roles of the legal actors
in narrative construction within the specific context of the disputes, emphasising
the commonly neglected role of clients. In the analysis of the cultural contexts of
narratives, Di Donato continues the methodology, while using new analytic cate-
gories that highlight the dynamic between fact construction and cultural context.
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By focusing on how legal actors interpret legal meanings as they act in cases, she
develops the concept of legal agentivity (Di Donato, this volume, pp. 192-194).
This concept provides markers for identifying how clients together with lawyers
and other legal actors call on resources in a particular cultural setting to solve
their cases. Third, in the analysis of cases involving the search of justice through
collaborative lawyering, particularly for vulnerable clients, Professor Di Donato
explores practices for the reconstruction of facts when the roles of legal actors,
legal documents and evidence do not fit within classical legal processes within
which legal storytelling occurs. Significantly, for all three types of empirical meth-
ods, she situates her empirical practice in the context of the actions of those
engaged in the practice of law, identifies the concrete dynamics through which
actors in the legal system construct the law and focuses on the possibilities for the
client to be a creative participant in that construction.

2.5. Implications for clinical navvative law

These three contributions — critical narrative approach, collaborative lawyering
and theory in legal practice — taken individually and together have particular
salience for the development of clinical narrative law. Professor Di Donato’s
approach to understanding how narrative dynamically constructs law is par-
ticularly important from the perspective of clinical theory. Clinical theory and
practice emphasise the centrality of reciprocal and evolving storytelling within
the client-lawyer relationship, as well as attentive listening to those stories. An
aspect of storytelling involves the collaborative creation of multiple case theories
that integrate facts and law to generate narrative possibilities that frame ways for
achieving clients’ desires and often challenge legal norms or overcome injustice.
The narrative process in case theory development requires recognising how dif-
ferent stories construct facts in multiple, shifting ways. Those possible stories
constructed as plots with troubles at their centre, situated in time and place, with
causal connections, create frameworks for understanding the development and
presentation of facts within different activities within the legal process.

Lawyers, through knowledge of and experience with law and its conventional
stories, can devise with clients disruptive or subversive stories in light of the cli-
ent’s situation. These stories, through alternative construction of facts, can chal-
lenge or change the law, while maintaining narrative coherence. Through these
stories, lawyers can shape the narratives constructed by judges. Responding to
the narratives of lawyers in constructing different sorts of judicial narratives,
judges can be moved to interact creatively and dynamically with lawyers and per-
haps even clients. These stories constructed by clients, lawyers, judges and other
actors in the legal system reveal how cultural contexts, including law in its many
manifestations with its local practices, matters in each actor’s understanding and
interpretation of the facts as they each place facts within stories in particular ways.

Professor Di Donato’s explanation of the role of factual construction, cultural
contexts and collaborative efforts in the construction of a legal dispute deepens
our understanding of how clients’ narratives of trouble becomes legal narratives
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seeking redress through the legal process. Her explanation reveals how the rou-
tine activities of constructing legal accounts of trouble and redress through the
activities of client representation and legal decision-making operate to construct
law from the facts, rather than from abstract rules and precepts. Her narrative
approach also demonstrates how clients are active participants in each aspect of
this process. When helped by lawyers educated in this narrative approach, clients
have the potential to be legal actors both advocating on their own behalf and
framing the meanings of justice.

In addition to her theoretical and practical contributions, Professor Di Dona-
to’s empirical methods for elucidating the construction of narratives contribute
to developing educational practices that incorporate narrative understanding of
law. The components of narrative — the setting, the plot, the agent with a pur-
pose, the management of time — presented in detail in Chapter 4 provide not just
analytic methods but practical tools for deconstructing and constructing possible
stories to tell. The characteristic initiatives that clients adopt in the construction
of narratives — contesting, alleging, correcting, explaining, confirming — which Di
Donato presents in detail in Chapter 5 other ways to mark when and how clients
act to influence the course of a dispute. Clinical educators can transtorm all of
these analytic categories into practical lawyering activities that can be transmitted
through legal training. Clinical narrative law is at once a theoretical, practical and
educational project.

2.6. Conclusion

Flora Di Donato’s complex and intricate elaboration of narrative and law takes
us from the ordinary regular practices of actors within the legal system to an
understanding of how law and culture create meaning through narrative. Her
studies of participants in the legal system, most importantly clients ideally acting
with narratively trained lawyers, expose how law can be a site for even the most
vulnerable to seek and perhaps find through a collaborative narrative process
redress for harms they have endured. Her provocative proposal for augmenting
the possibilities of intentional narrative processes designed to promote justice for
vulnerable people through clinical legal research and practice provides a vision of
what narrative theory could achieve.
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Introduction

Why adopt a narrative approach
to law?

1. Reasons

” is the classical opening line for every self-respecting

“Once upon a time . . .
story. I am borrowing it to illustrate the timeline of the path I followed in con-
structing this volume, The Analysis of Legal Cases: A Narrative Approach. 1t is the
result of a series of micro-sociological research projects into cases of labour law
and migration law, conducted in several different cultural contexts — the south of
Ttaly and north-western Switzerland — between 2004 and 2018.

Originally conceived of as a fresh look at my doctoral book, La costruzione
giudiziaria del fatto. 11 ruolo della narrazione nel processo (Di Donato, 2008), it
has since expanded to encompass issues and cases analysed in subsequent works
(Di Donato, 2012; Di Donato et al., forthcoming), which I describe anew here
in part, in a unitary and updated reinterpretation, from the standpoint of con-
ceptual and methodological frameworks. My original challenge was to identify a
paradigm that would enable me to illustrate the socially constructed nature of the
facts and of legal reality effectively, so as to counter the claims to objectivity and
self-reference typical of legal positivism, which is still rather dominant, especially
in Civil Law systems.

The constructivism shaped by a certain part of social and cultural psychol-
ogy led by authors of the calibre of Jerome S. Bruner — to whom this book is
dedicated — has already furnished good results not only in the field of the human
and social sciences, but also in that of law, contributing to overcoming a conception
of knowledge as reflection (Rorty, 1981), in favour of a conception of knowledge
as a quest for meaning (Bruner, 1986; Amsterdam and Bruner, 2000). Indeed, this
kind of perspective focuses on the fact that people live in the framework of a history
and a culture and act on the basis of meanings that they co-create with their peers
in the course of taking part in events and in human actions. This approach also
explains the interdependence between law and culture: law’s function is to model
relations — as well as the individual’s behaviour — within the community and we find
that it is modelled, in its turn, by the creation of codes that more often than not are
internal or implicit to life contexts and have the function of enabling the established
order to be maintained, while also being transformed.

I therefore found this kind of approach well suited to illustrating how what
constitutes a judicial fact depends not only on the norm that qualifies the event
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in legal terms, but also on the perspective and on the roles played by the actors
concerned and by the community to which they belong, as well as by the con-
text within which the facts take shape. Narrating how facts took place is some-
thing like piecing a puzzle together, organising the events as a function of how
we generally expect that things happen, on the basis of scripts and categories
that are modelled not only by the law, but also by culture. Law and narrations
are interdependent and complementary: while the law tends to simplify real-
ity using legal categories (citizen/foreigner) and juridical qualifications (abusive
husband /woman as the victim), narrations tend to explore possibilities, making
space for human events to have multiple dimensions and meanings in specific
contexts.

Moreover, despite being central to American legal realism and to the think-
ing of many scholars in both Civil Law and Common Law systems, the issue
of fact-finding has not yet benefitted from any significant developments, not so
much because of any lack of interest on the part of jurists and legal theorists, as
because of the lack of suitable methods of investigation, as Jerome Frank himself
already pointed out as long ago as the 1930s. As we know, Frank advocated for
an accurate factual investigation capable of giving due consideration to the con-
textual and subjective elements characteristic of the activities of judges, attorneys
and witnesses, stressing the artificial nature of the narrations generated by the
parties to legal proceedings (Frank, 1930; 1947; 1948). Making use of methods
typical of the social sciences to analyse empirical cases — tools such as interviews,
observation in context and the documentary analysis of legal records — enabled
me to go beyond an analysis of doctrine and jurisprudence, which is generally
limited to the decisions handed down by the judges, to their reasoning and to
the arguments used, to illustrate how everyday facts are transformed into legal
facts in the stories told by clients, attorneys and judges, in a framework that is
socially dynamic and interactive, as well as one that is situated culturally, as are
legal disputes. These methods from the social science resonate with investigations
developed within contemporary work in the New Legal Realism, Law and Soci-
ety, and clinical theories of lawyering.

Since few publications combine theory and practice in the analysis of cases or
pay attention to the role played by narrative, actors and culture in the construc-
tion of the facts and solution of the case, the impact of my work in the broader
concerned scientific community has been significant.! Conscious that fact-finding
is of current relevance (Gaakeer, 2017; 2019) and that the law and narrative
approach has recently become pervasive (Herman etal., 2008), I decided to focus
the attention of a broader scientific community on the results of my research,
by translating the work I published in 2008 and subsequent developments into
English. In this book, the analysis of cases is extended to take in geographically,
anthropologically and legally different contexts, describing the attitude of their

1 See, for example, the international Adam Podgorecki Prize 2010 I received from the RCSL:
http:/ /resliscte.pt/resl_apodgprl0.htm.
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protagonists — the clients — towards finding solutions to their legal problems by
engaging with lawyers in the process of iteratively narrating their experiences
and gradually becoming aware not only of the formal rules, but also of the local
meanings of events and of how the law is practised in the respective specific con-
texts (Di Donato, 2012; 2014; Di Donato et al., forthcoming). It also observes
clients who are vulnerable — foreigners, asylum seckers, women who are victims of
trafficking — paving the way for a research action that favours the narrative
method as a way of including the voices of people who are powerless in society
(Di Donato, 2018).

In the framework of this book, the use of the narrative approach thus has at
least three meanings: as a method for analysing legal cases and reconstructing
facts in context, i.e. in legal disputes and in cultural contexts; as a method to
educate lawyers — to understand the narratives of their clients and their own nar-
ratives, both in dialogue with their clients and in the presentation of cases —and as
a device to include voices that are silenced or marginalised in the legal discourse.

But let’s now take a more complete view of some of the reasons why, in my
opinion, the combination of law and narrative is valid and pertinent today.
The first fundamental reason is epistemological as well as epistemic in nature.
Referring to an immanent dimension of knowledge, narration breaks out of the
dominion of the humanities where it originated, to move transversally across the
various fields of knowledge. As Hayden White wrote, it solves “the problem of
how to translate knowing into telling, the problem of fashioning human experi-
ence into a form assimilable to structures of meaning that are generally human
rather than culture-specific” (1981, p. 1). In the field of the law, as in others, the
narrative approach enables us to achieve a refined understanding of how legal
meanings are modelled, which nexuses of cause and time connect events, which
characters play the key roles in a story and what role and what actions can be
attributed to them in the story. In other words, how knowledge of these ele-
ments is translated within the legal and judicial story and for what purposes. The
narrative approach partners well with the dimension of legal proceedings where
the facts are reconstructed ex post, according to the meaning that the events have
for the law and from the standpoint of the parties to the conflict. Meanings that
are conveyed in narrative form: from the stories told by clients to how they are
understood and translated by their attorneys and on to the final decision handed
down by the judge or the administrative agent. Establishing the truth in the
course of legal proceedings is a complex issue, since due consideration also has
to be given to other categories, such as the verisimilitude, coherence, plausibility
and probability of the story and the credibility of the narrator. This complexity
is particularly acute when the burden of proof on the client is enhanced by the
client’s vulnerability, as I shall demonstrate in the closing chapters, dedicated to
the issue of international protection, where the procedure of the hearing for the
asylum seeker rests almost exclusively on the verisimilitude and coherence of the
story narrated by the applicant, compared to a framework in which more general
information about his or her country of origin in the possession of the authorities
dominates.
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The second reason is also theoretical in nature: the narrative approach contrib-
utes to revealing implicit and instrumental elements that are often left unstated
by formal law. As Riessman writes, a narration helps us look beyond the surface
of things: “A good narrative analysis prompts the researcher to look beyond the
surface of the text” (2007, p. 13; cit. in Daiute, 2014, p. 11). As a result of
the artificial and fictive character of legal proceedings, it is not possible to tell the
story in its entirety when reconstructing cases: there are parts of the story that
are told, others that are eliminated and others that are left unsaid (Baer, 2017).
This realisation paves the way to my methodological proposal to reconstruct cases
from the standpoint of the narrations furnished by legal actors and legal files,
so as to understand which events have been cut out of the construction of the
official story, which meanings have been privileged and which left unmentioned;
which cultural and implicit meanings model the story and affect the solution to
the case and what are the emotions and the agency of the protagonists.

In this way, narration also fulfils another, inclusive function, as mentioned
previously. Favouring what is sometimes an unofficial point of view — such as
that of the client (a layperson who is often vulnerable) — when reconstructing
the facts makes allowance for the other story and for including the other voice,
acknowledging their dignity (Delgado, 1989; Luban, 2007) and their possibil-
ity of self-making (Bruner, 2003) and self-affirmation (Charon, 2006; Massaro,
1989). This book therefore adopts client narratives — as well as those of the other
actors in legal proceedings: attorneys, judges, administrative agents etc. — as its
principal lens of observation, illustrating the meanings that events take on in
their eyes and how narrations are transformed in accordance with the logic of the
law and of legal proceedings and with the roles played by the various actors. As
Shalleck (2015) writes, client narrations are a window on the world: they help
us understand how the institutions, working contexts and everyday life function.

More generally, narrations incorporate personal and institutional values, mak-
ing relationships of power and individual motives explicit: people who defend
their jobs, others who want recognition for a civic status etc. In this sense, nar-
ration also becomes a tool for connecting with other people, mediating with
institutions and proposing interpersonal resolution strategies (Daiute, 2014).
A narrative analysis of cases enables us to achieve a real understanding of which
everyday dynamics may characterise working contexts, what emotions are expe-
rienced by victims of mobbing or what strategies of relations can be applied to
solve a conflict in the workplace (Chapters 4-7). Or again what it means to have
to react to the requirement to integrate in a foreign context, how to establish a
dialogue with the institutions and ask for recognition for a civic status such as that
of citizenship (Chapter 8) or, lastly, how to tell a story relevantly, so as to obtain
recognition of the status of refugee for an asylum secker or a woman who is a
victim of trafficking (Chapter 9).

A fourth good reason for considering making more conscious use of narration
in legal practice is related to the recent increase in awareness on the part of aca-
demics and lawyers about the implicit use they make of it in the everyday exercise
of their functions (Brooks, 2006; Gaakeer, 2017; Aiken and Shalleck, 2016).
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A legal narration is actually no different from a literary narration, since every
plot comprises a cast of characters and a set of actions, of targets to be reached,
of obstacles and of attempts to solve a problem, all in a given context. Some of
the key questions for modelling a legal narrative analysis are: how can the basic
clements of a narratology elaborated in the framework of the humanities that can
also be found in or adapted to a legal framework be identified? Can narration
be imagined in terms of a legal category? How do the narrative and cognitive
mechanisms that govern the everyday activity of lawyers and practices become
conscious?

As recently argued by the judge and expert in law and literature Jeanne
Gaakeer (2017, p. 347; 2019), knowledge of how narrative works in law is
therefore essential not just for legal theorists, but also for the practitioner, since
the way in which the narrative is told often determines the result of the case.
The judge is in fact free to choose which stories scem most plausible in a legal
context and which do not, to which narratives to attribute legal value and which
not, what weight to attribute to individual facts and which pieces of evidence
should be valued as sufficient proof and which not. In addition, the way the cli-
ent’s narrative is heard by the lawyer and transformed through narration within
the client-lawyer relationship can affect how the client makes meaning through
the legal proceeding.

llustrating this and other aspects that may characterise how a judge, an attor-
ney or an administrative agent reasons is one of the objectives of this book. In
addition, I use the analysis of a specific field — that of international protection — to
demonstrate how narration plays a vital role and achieves the status of a ‘legal
category’ in certain norms that govern the status of asylum seckers.

2. Trajectories of case analysis: an overview

This book is organised in two main parts. The first part describes the theoretical,
epistemological and methodological foundations underlying the case analysis to
which the second part is devoted.

The first part comprises Chapters 1-3. In Chapter 1, I propose an interdiscipli-
nary analysis of the nexus between mind, culture and language, highlighting fun-
damental characteristics of narrative to be translated within the legal discourse. In
Chapter 2, I place the discourse within the wider debate on law and humanities,
describing such contemporary orientations as the clinical law approach and the
lawyering theory as ideal settings for inserting a case analysis capable of harmonis-
ing theory and practice. In my attempt to offer stimuli for developing a European
debate about legal narratology, I identify possible meanings and uses of narration
in law. In Chapter 3, I complete the theoretical and methodological premises that
guide case analysis and fact investigation, situating the discourse in a context of
Civil Law and in particular in that of the Italian legal order.

In the second part of the book (Chapters 4-9), I develop case analysis
along three main paths: a) fact construction; b) narratives in cultural contexts;
¢) improving justice for vulnerable people.
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2.1. Fact construction

In Chapters 4-6, I analyse a first group of cases of labour law that took place in
southern Italy, which is framed and defined as follows:

e  Dequalification/mobbing — Laura’s case;
e Dequalification/revocation of functions — Luciano’s casc;
e Resignation — Franco’s case.

By adopting a standpoint internal to the legal process — which takes the struc-
ture and composition of the dispute, the roles played by the parties and the type
of controversy into account — the aim of the investigation here is to analyse the
outbreak and evolution of the conflict from a dimension that could be described
as ‘human and inter-individual’, as a result of the attempt made by the attorney’s
client to manage the conflict personally, to one that is legal and institutional, as
a result of the intervention first of an attorney and then of a judge. The aim is to
understand how the stories told by these various different actors involved interact
and contribute to giving the case its shape. Among other aspects, the analysis
highlights how the client, whose role is normally ignored in classical analysis, is
capable of playing an active role in the construction of her or his own case, thus
conditioning the results.

2.2. Narvatives in cultural contexts

In continuity with this line of investigation and by adopting the same methodol-
ogy, Chapters 7 and 8 are framed in a ‘law and culture’ perspective, whose pur-
pose is to throw light on the relationship between the construction of the facts
and the cultural context in which the cases come about and take shape. Here are
some of the questions that guide my investigation: how do local cultural mean-
ings model the meaning and application of the law? And how do the legal actors
interpret these meanings and contribute to solving cases? To answer these ques-
tions, I propose to shape a new socio-legal category — called ‘legal agentivity’
(Di Donato, 2014) — to highlight the kind of resources (personal, social, profes-
sional) that the layperson facing the legal system mobilises when acting in a given
legal and cultural context, with the help of a lawyer, friends and volunteer associa-
tions, and in co-operation (or not) with the institutions. The clients’ narrative —
intended as an expression of their experience and also as a way of self-making — is
part of this legal agentivity.

In particular, Chapter 7 features a second group of labour law cases —also set in
a specific region of southern Italy. They are framed and defined as follows:

e Dismissal /recognition of a higher level of professional qualification — Carlo’s
case;

e Dismissal /mobbing/sexual harassment — Viviana’s case;

e Disciplinary dismissal — Michele’s case.
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In Chapter 8, this kind of analysis is transferred to a foreign context, so as to
analyse how non-native clients interface with the administration in the Canton
of Neuchitel in north-western Switzerland. Cases of naturalisation are described
to test the hypothesis already proposed in part for the cases in group two: what
form is taken by the relationship between an understanding of the system (legal
consciousness) and the actors’ ability to find solutions to legal problems (legal
agentivity) when the client acts in a foreign context? This third group of cases is
framed and defined as follows:

e Naturalisation
e Naturalisation
e Naturalisation
e Naturalisation

approved) — Line’s case;
refused) — Charles’ case;
refused) — Kirin’s case;
approved) — Johan’s case.

Py

2.3. Improving justice for vulnerable clients

Chapter 9 illustrates cases concerning particularly vulnerable foreigners: women
who had been victims of domestic violence in their countries and are applying
for asylum in Italy. This fourth group of cases is framed and defined as follows:

e Application for refugee status — Amenze’s case;
e Application for refugee status/violence and prostitution — Margaret’s case.

These stories are of particular interest in terms of the reconstruction of their
administrative and legal procedures for at least two reasons. The first is that the
clients are defended by social workers, working in partnership with other profes-
sionals: attorneys, cultural mediators and psychologists. The second is that the
reconstruction of the facts is based not so much on legal documents and evidence
in the classical sense of the term (as in the cases described in Chapters 4-8), as on
the individuals’ stories — completed with more general information about their
countries of origin — as in the case of asylum seekers. The specific questions that
I raise here are: How can laypeople — especially those who are silenced, marginal-
ised or excluded — act successfully within the law and be heard in legal discourse?
Can storytelling be an effective tool for self-legal empowerment and if so, how?
And for which audiences?

In the last part of the book, Conclusions, I lay the foundations for develop-
ing a clinical research programme, one of whose aims is to test possible client
collaboration in solving the case. I argue in favour of the creation of a socio-
clinical legal space that enables lay and expert actors to meet for the purpose
of improving forms of collective narrations. The aim is to explore innovative
ways to increase vulnerable persons’ consciousness of their rights and agency
in legal settings and to promote institutional or professional practices that also
take their voices into account. Using research to include the voices of people
who sometimes live on the margins of social processes may mean giving serious
consideration to diversity and to the alternative values that law risks destroying
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(Daiute, 2014, p. 10), contributing to achieving forms of social justice (Block,
2011; Wilson, 2017).
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Part 1

Theoretical and
methodological
frameworks






1 Culture, narrative and law

With the aim of constructing a theoretical framework for cases analysis, this chap-
ter stresses the works of cultural psychologists, philosophers, anthropologists, lit-
erary critics and linguists, contributing to highlighting the nexus between mind,
culture and narrative and to the development and improvement of the narrative
turn in legal scholarship since the 1980s.

By conducting an extensive analysis of certain characteristics of narrative, such
as those advanced by an interdisciplinary array of scholars over the centuries, the
chapter proposes a definition of the term ‘story’ that lends itself to use in con-
ducting a plot analysis in the field of law.

1. What is reality? What is a fact?

I lay no claim to any putative ability to furnish an indisputable answer to a ques-
tion as complex as this, one involved with the very mystery of the existence of
the world and as ancient as the tradition of philosophical thought, from the pre-
Socratics to the post-moderns. And yet, as some parts of the human and social
sciences have demonstrated, especially since the middle of the twentieth century,
the question ‘What is reality?’ can be broken down tangibly into the question
‘How can we know reality?’.

In this way, without denying the difference between what is real and what we
can get to know (Putnam, 2012), the question is shifted from one of ontology to
one of epistemology. To a significant extent, in fact, it is research conducted by
human sciences that has demonstrated the importance of studying the methods
whereby reality is constructed by those who inhabit it, in a process that has little
or nothing to do with the passive acquisition of information. It has taken centu-
ries of philosophy to debunk the kind of naive realism that would have us believe
that reality is something independent of the act of perceiving it, that it is a given
that is situated somewhere, just waiting to be known.

When the question then arises of approaching legal and judicial reality, an anal-
ysis that fails to grasp its socially constructed nature may give rise to further obser-
vations that turn out to be simplifications and illusory. In particular, with regard
to the process of acquiring facts in the course of legal proceedings, although
the majority of contemporary legal theorists are prepared to acknowledge a
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constructed component in this process, rarely does one come across any exhaus-
tive investigations aimed at incorporating theoretical thinking and analyses of
legal and judicial practice for the purpose of demonstrating the extent to which
what is defined as a “fact” is actually the result of a process of classification of real-
ity. This is a process that is conditioned by apparently objective dimensions — such
as the institutional and legal context — and apparently subjective dimensions —
such as sometimes diverging perceptions and representations of the reality to
which the parties refer in their legal and judicial proceedings.

Thanks to Searle’s theories (1969), for example, we have already known for
some time that many of the facts that have to be proven in a court of law do not
consist in empirical events, but can be classified under the heading of what he calls
“institutional facts”. Money, the age of majority, marriage and adultery exist as a
consequence of legal, political, social and institutional conventions that confer an
institutionally significant qualification on events that would otherwise be juridi-
cally irrelevant. At the same time, we are less used to thinking that what we call
‘natural events’ may also be analysed — over and above their empirical existence —
as constructions or, maybe more precisely, as reconstructions. We have recent
analyses and in particular the narrative turn (Kreiswirth, 2008, pp. 377-382) to
thank for our understanding that it is not the material nature of the facts that is
involved in legal proceedings, but their nature as linguistic statements, as some
have defined them (Taruffo, 2009), or more explicitly as narrations (Amsterdam
and Bruner, 2000; Di Donato, 2008). These narrations are constructed ex post
by the parties as a function of the version of reality that they intend to convey as
the truth in the legal dispute in question. They are mediated by a series of factors:
by the normative, cultural and institutional context, by the roles played by the
parties and by their emotions, perceptions, cultural backgrounds etc.

As I will explain fully in this chapter and in the following one, starting in the
1980s, in fact, the changeover in favour of narrative understandings of the law
facilitated the awareness that “to narrate events is not simply to recount them as
they occurred, but to impose an order, perhaps to embellish or invent. A nar-
rative is a construction, an artefact” (Binder and Weisberg, 2000, p. 205). This
belief is not confined to the literary realm, as narrative is a basic cultural tool
whose purpose is to make sense of experience to construct meanings (Bruner,
1990). Furthermore, we have now understood that narrating people’s stories and
the impact that the application of the law can have on their lives can be consid-
ered to be a human strategy and a cure (Charon, 20006). A strategy that is “in no
way inferior to, ‘scientific’ modes of explanation that characterise phenomena as
instances of general covering law” (Herman et al., 2008, p. X).

‘Narrative’ has thus become one of the most overused terms in contemporary
scientific language, which is applied in a variety of different fields, such as litera-
ture, literary critique, philosophy and legal theory, with a growth of research and
teaching activity. It has also generated a host of clichés and, according to some
scholars, sometimes “academic cocktail party chit-chat” (Taruffo, 2009, p. 34).
In consequence, by adopting the distingue frequenter method, this chapter sets
out to favour a specific approach to studying legal narrations for answering the
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questions: What is a fact? How can it be perceived and known? How can it be
translated in legal proceedings, transforming an everyday event into a judi-
cial fact? This is the approach known as the “narrative construction of reality”
(Bruner, 1991), elaborated in a specific field of social and cultural psychology and
subsequently applied in the legal field (Amsterdam and Bruner, 2000). Since it is
rooted in anthropological, philosophical and psychological conceptions and liter-
ary studies, the narrative construction of reality paradigm can help us understand
how reality and meanings are constructed, how links of cause and time do not
exist in nature, but are created by placing elements of fact in a narrative structure.

As pointed out also by Greta Olson, referring specifically to the theories of
Jerome Bruner, theories of the mind are known to have become a key concern
in narrative studies in the last thirty years, contributing to developing “perhaps
the single most important issue in narratology” (2014, p. 42). Narratology —
the attempt to theorise narrative or promote it as an analytical instrument (Kre-
iswirth, 2008, pp. 379-380) — involves the more general process of how humans
make sense of their world through storytelling:

Narrative studies of law and medicine depart from the insight that humans
make sense of their word via stories, a position associated with the work of the
psychologist Jerome Bruner (1991). This has led, for instance, to investigations
of the role of storytelling in the creation of identity and in psychic and physical
healing processes [. . .]. In the field known as Law and Literature, narrative
elements are used to read or decode legal texts and legal iconography [. . .].
(Olson, 2014, p. 13)

Thus, in an attempt to provide a theoretical grounding necessary for demon-
strating how the construction of factual narrations comes about in the frame-
work of a legal process, this chapter first reconstructs Bruner’s perspective about
mind and culture (par. 2); secondly, it emphasises the functions of language and
how it acts as a bridge between human action and the surrounding social con-
text (par. 3); thirdly, it analyses some of the leading characteristics of narration
(par. 4), thereby furnishing a definition of a legal story (par. 5) and, finally, it
argues that the culturalist approach is thought-provoking for a culturally situated
narrative case analysis (par. 6).

2. A constructivist philosophy of mind and culture:
Jerome Bruner’s perspective

To introduce some topics of Bruner’s thinking, I start out from an interview
I conducted with him in 2009. A basic question I put to Bruner concerned ways
of approaching our knowledge of the world:

Flora:  How do we learn about the world?
Jerry: 1 will tell you that what the world does when it impinges upon us is not
to deliver reality, but to confirm or disconfirm some hypothesis that we
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are entertaining. This is what we call hypothesis theory — that we are
always looking at the world with some hypothesis in mind. The mind is
active, not passive. This view is in the European tradition of Act Psychol-
ogy and of theorists like Heidegger and Husserl. It is not a passive view
in the manner of the British associationists, but an active view.

(Except from the interview with Bruner, Di Donato, 2009)

The first thing that emerges from Bruner’s answer is that the mind is active. It
is not a mere receptor of information, as Descartes (1637) supposed, but frames
hypotheses about the world. The main outcome of the sixties cognitive revolution,
in which Bruner played a leading role, is thus the assumption that man actively
selects and constructs experience. As Bruner than went on to say in the interview:

It was Tolman who provoked my interest in the purposive nature of cogni-
tion. I came increasingly to believe that the development of cognition was
in the interest of testing hypotheses about the world, which made one very
selective and in need of something to guide your selectivity. So what guides
your selectivity? The culture you live in, of course: what you take to be ordi-
nary, and you begin to work to confirm what you take to be ordinary.
(Except from the interview with Bruner, Di Donato, 2009)

What stands out from the very outset in this exchange is the crucial role played
by culture in appraising the hypothesis about knowledge of the world. Reality
and meaning are created in the framework of pertinent history and culture, not
merely ‘discovered’. Human beings act on the basis of meanings they give to
events or to other people’s actions.

It is no coincidence that Bruner (2003, p. 76) detects the first signs of con-
structivist thinking in Vico (1938), who extended the criterion of verum-fuctum
to historical reality, to include the world that is constructed by man. Man is no
passive spectator of the world, but can get to know it from the inside, since he
himself plays a leading role in it. According to Vico, the individual is always inside
history: it is history that produces knowledge (Bruner, 2003, p. 76).!

The understanding of the mind as a tool for making the world was then later
theorised by the celebrated Harvard philosopher Nelson Goodman, who influ-
enced Bruner’s thought.

Drawing on Kant (1781,/1855),> Goodman (1978; 1984) replaces the a prior:
with a process that witnesses the elaboration of new versions of the world from

—

Even so, Vico’s stance can be considered to be isolated for his time: he was the only philoso-
pher in the late seventeenth and early eighteenth centuries who criticised both the empiricists
and the rationalists (Lowith, 1989; Otto, 1992). On the contribution made by Vico and other
Italian philosophers, such as Cattaneo, to cultural psychology, see Iannaccone and Smorti
(2013).

2 In fact it was Kant who developed a form of ‘constructivism’, whereby what exists is a product
of what is thought (Bruner, 2005, p. 119; Ferraris, 2012, pp. 146-147). As we know, Kant
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previous versions. He proposes a concept of the mind as a tool for making worlds.
There is no such thing as a single real world that pre-exists and is independent of
human mental activity and symbolic language. Worlds can be created by an artist’s
cognitive activity (such as Joyce’s Ulysses), by that of scientists (such as geocentric
theories) or by everyday life (common sense, made up of trains, potatoes and so
on). All these worlds are made, but on the basis of data that we have accepted
from others. Goodman’s approach allows the idea of an unchangeable, defini-
tive world to wane, replacing it with a conception that he calls a “stipulation”,
i.e. a process of elaboration within a symbolic system. This enables Goodman to
account for the extraordinary variety of forms that reality can take, including the
one offered by science.

A more radical stance is adopted by Bruner, who acknowledged Goodman’s
fundamental merit for having contributed to introducing a concept of ‘mind’
construed as a tool for producing worlds, thus obliging psychology to study:

How mind and its mental processes transform the physical world through
operations on input. The moment one abandons the idea that ‘the world’ is
there once for all and immutably, and substitutes for it the idea that what we
take as the world is itself no more nor less than a stipulation couched in a sym-
bol system, then the shape of the discipline alters radically. And we are, at last,
in a position to deal with the myriad forms that reality can take — including the
realities created by story, as well as those created by science.

(Bruner, 1986, p. 105)

Yet Bruner does not believe in an original reality as a yardstick against which
the possible worlds created by human beings can be compared. According to
Bruner’s outlook, then, ‘constructing reality” means knowing the reality that is
created as a product of the transformation of a previous reality, which is taken as
given. This is a reality that is constructed on the basis of different intentions, of
different perceptive experiences or of mediated forms of experience, of the kind
typical of social relations.

This kind of conception of the construction of the world takes the version of
the world where our reconstruction begins as its starting point: the versions of
reality that we generate are not only versions that comply with culture, estab-
lished and congruent with consolidated beliefs about reality, but versions of the
world that might exist one day, that maybe do exist or that we could hope for.
Human culture is itself the product of a dialectic between sometimes conflicting
ways of ‘constructing reality’. Yet this is not a relativist conception: “If there are
meanings ‘incarnate’ in the world (or in the text with which we start) we trans-
form them in the act of accepting them into our transformed world, and that

in his turn attributed his intuition to Hume’s (1739-1740) discovery that, rather than being
attributable to events, certain relationships in the world — the emblematic example being the
relationship between cause and effect — are the result of an inductive process.
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transformed world then becomes the world with which others start, or that we
then offer” (Bruner, 1986, p. 159).

2.1. What, then, is the velationship between the individual
and culture?

“There is no such thing as a mind that exists outside of a culture”. This is the
maxim adopted by Bruner’s culturalist approach since the teachings of the Ameri-
can anthropologist Clifford Geertz, who opined that, without culture’s formative
role, we would be no more than “incomplete or unfinished animals who com-
plete or finish ourselves through culture — and not through culture in general but
through highly particular forms of it: Douban and Javanese, Hopi and Italian,
upper-class and lower-class, academic and commercial” (Geertz, 1973, p. 49).
Borrowed from Weber’s sociology, this kind of conception refers to the web of
everyday relationships that constitute social fabric:

The concept of culture I espouse, and whose utility the essays below attempt
to demonstrate, is essentially a semiotic one. Believing, with Max Weber,
that man is an animal suspended in webs of significance he himself has spun,
I take culture to be those webs, and the analysis of it to be therefore not an
experimental science in search of law but an interpretive one in search of
meaning. It is explication I am after, construing social expressions on their
surface enigmatical.

(Geertz, 1973, p. 5)

Geertz construes culture as a ‘network of meanings’, created by participants
through their actions. The meaning of these actions has to be grasped from
within, through observation, referring to rules implicit to the context. As I shall
illustrate more concretely in some of the chapters of case analysis (7, 8 and 9),
these cultural meanings are not written, but incarnate in actual behaviours and in
the communicative practices that regulate the interaction between participants.
Since culture is made up of implicit dimensions, it is still hard to say exactly what
it is ‘once and for all’. It is no coincidence that culturalist psychologists use such
metaphors as “fish and water” to describe the imperceptible interdependence
between man and culture, or the “elephant in the room” when talking about how
hard it is to identify the traces of a culture that is apparently invisible and yet at
the same time pervasive (Mantovani, 2003).

So is the vital issue at stake that of understanding how people construct the world,
how they give it meaning?

It is by means of negotiation that individuals create new meanings that regulate
their relations with each other: man is not “an island complete in itself”, but a
member of the culture he inherits and then recreates (Bruner, 1992, pp. 173-
174). This is an active interpretation of culture as the “product of action and
condition of action” undertaken by its members, with a scamless passage from an
individual to an inter-individual dimension.
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What seems to be beyond question is that the concept of culture always has
to be rewritten in terms of the system that a society uses to interpret and achieve
common meanings, so that the central nucleus for an investigation that starts out
from the concept of culture is an understanding of the meanings that the classi-
cal culturalist perspective treats as inevitably ‘local’, even if only in part. In this
sense, when Geertz emphasises the local dimension of meanings, he is also talking
about ‘local knowledge’, proposing a conception of culture and meaning as inter-
pretative learning processes that take place iz situ. There is no universal essence
underlying human nature that determines human behaviour. On the contrary,
says Geertz (1983, pp. 233-234): “We need, in the end, something more than
local knowledge. We need a way of turning its varieties into commentaries one
upon another, the one lighting what the other darkens.”

Influenced by anthropologists (such as Geertz), linguists and by psychologists,
in particular by Vygotsky,® Bruner made the practically revolutionary statement
that “culture shapes our minds”:

Our minds are shaped in a remarkable degree by the widely accepted banali-
ties of the worlds around us — the ‘realities’ of conversational exchange, mass
media, occupational habits and the like. Our psychodynamics, indeed, prob-
ably lurk in the background — like some sort of ‘need to conform’. But the
shaping of our ‘psychic realities’ for all that, is largely from the outside in,
strikingly public and cultural in origin and with minimum resistance.*

Regardless of culture’s symbolic-material and local-global connotations, the most
demanding task for the scholar who decides to embark on the adventure of trying
to define it is understanding how individuals come into contact with each otherina
relationship mediated by symbolic, material and institutional tools (including law),
in a dynamic complex generally defined as a construction of meanings.

Then the next question I would ask as a socio-legal scholar actively involved in
the study of law and culture is: How do we interact with culture?

Mediating between Kroeber’s super-organic conception, which considers cul-
ture as a whole and that of Geertz, who interprets culture as ‘a way for the indi-
vidual to depict reality with an inevitably local dimension’, Bruner reaches the
conclusion that it is impossible to explain reality without referring to the institu-
tional nature of the cultural complexity of which reality is only a manifestation.®
Being a member of a culture means constructing what is ordinary together with
others, an ordinariness framed and supported by institutionalised forms made

3 As Bruner also says in the interview (Di Donato, 2009): “What I liked particularly about
Vygotsky was that he appreciated the intersection of mind and culture and how mind inter-
nalised culture”.

4 Cf. Bruner, Culture, Mind, and Narrative, unpublished Manuscript, on file with the author, p. 2.

5 About this, see Bruner (2008). For the comment on Bruner’s essay, see Di Donato (2007,
pp. 181-187).
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necessary for the purpose of promoting a society’s systems of exchange according
to a principle of intersubjectivity.®

The keywords for Bruner are therefore ordinariness and intersubjectivity, and
they are closely related: “ordinariness [is] supported by cultural habits, what they
had come to expect in ordinary life” (except from the interview with Bruner, Di
Donato, 2009). It is intersubjectivity that makes ordinariness possible in everyday
life and to some extent it has a local dimension:

Indeed, culture itself, in the words of the gifted anthropologist, Clifford
Geertz, seems always local. Nobody ever lives in the whole of it, and when
we invoke cultural generalities to justity our acts, we do so with reference to
the local scene. To use Pierre Bourdieu’s expression, we each shelter ourselves
in a restricted habitus with its unique rules and norms — as waiters, lawyers,
mothers, New Yorkers, fruit-stand operators, prostitutes, professors, or some
combination thereof. Yet, despite our localness, we somehow sense (however
implicitly) that we are part of some larger whole, even when we are divided by
such potentially divisive forces as the division of labour or gender difterences.”

In the culturalist-interactionist perspective, the ‘world’ is not an immutable
given, but is constructed, or it might be better to phrase it ‘co-constructed’, by
human beings in the course of their relations with each other. In this sense, what
we call the ‘world’ is not reality tout court, but the meanings that human beings
give to it. This process is not individual: it takes place within a community whose
members can communicate and act together, a fact that presumes the presence of
a common ground of understanding that emerges from social intercourse (on the
basis of scripts, stereotypes and common sense).®

If we start out from this representation of ‘reality as a social construction’,
then, the issue becomes one of understanding how individuals manage to share
the visions of the world that they have constructed and to live in a shared dimen-
sion. This is possible thanks to the so called categories. Categories are the result
of a process of ‘cultural construction’: they represent our way of theorising about
reality in ways that enable us to verify our theories.

Bruner’s answer to the question “where do categories come from?” is then
that it is culture that provides us with the rules we use to build our awareness

6 See Bruner (2008, especially pp. 35-36). In the perspective of Berger and Luckmann (1995,
pp- 12-14), for example, the subjective experiences of meaning undergo a sort of ‘intersubjec-
tive’ re-elaboration when they come into contact with the heritage of experiences and schemes
of actions belonging to the social context in which we live. A crucial role is played in creating
and stabilising meanings both by traditions and by the institutions of society and of power
(such as working organisations) that regulate individual actions, creating hierarchies in social
relations.

7 Ct. Bruner, Culture, Mind, and Narrative, unpublished Manuscript, on file with the author, pp. 5-6.

8 At the same time, however, as Matusov (1996) points out, the construction of intersubjectiv-
ity implies neither the homogenisation nor the cancellation of individuality and of differences.
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of reality. Categories are the product of a ‘cultural construction’ and constitute
our approach to theorising about reality in such a way that they are found to be
verifiable (Amsterdam and Bruner, 2000, pp. 18-53).

While the function of the categories from a cognitive standpoint is ‘practical’
and one of mental economy,” from the social standpoint it is to create and pro-
mote social cohesion. Obeying the same rule, having the same habits and recog-
nising the same way of seeing things gives social groups a powerful bond, as well
as a unique identity. This is because the categories themselves are deeply rooted in
institutional and linguistic practices and in our mindsets. When a certain element
is included in a given category, it acquires a meaning that comes from its being
placed in a particular context of ideas.

This operation of constructing meaning takes place in a ‘public’ context,
as an expression of the community’s perception of events and of their rele-
vance at a given moment in time. This is no arbitrary process, but one that
is constructed by means of interactions and in relation to a given worldview
that is not individual, but collective. Yet participation in culture — construed
as practices or symbols — does not imply ‘subjectivism’ but ‘public and agreed
meaning’: “Our culturally adapted way of life depends upon shared meanings
and shared concepts, and depends as well upon shared modes of discourse for
negotiating differences in meaning and interpretation [. . .] We live publicly by
public meanings and by shared procedures of interpretation and negotiation”
(Bruner, 1990, p. 29).

The relationship between the individual and society is one of intrinsic recipro-
cal belonging, so that the one models the other, from within, supplying it with
the possibility and the condition for its existence. As highlighted by Rijsman
with a brilliant example about the socially constructed dimension of knowledge:
“A transition takes place from an individual dimension to a social dimension of
knowledge: all we know about the stars (or any other object) is ultimately none
other than a common narrative, a mode of collective discourse that co-ordinates
the different points of view expounded” (1996, p. 148).

In short, categories are ‘made’ and not ‘found” in the world.

3. Language as a bridge between mind and culture

Culture is construed by Bruner (as well as by Geertz) as something dynamic, a
repertoire of responses to individual actions: it must enable its members to do
something with their acquired knowledge (Barth, 1991). It must enable them
to develop a form of ‘agentivity’, an action aimed at targets under the control of
those who act (Bruner, 1990). This can be achieved using language that is func-
tional to the action and constitutes a bridge between mind and culture.

9 A person can be included or excluded from the category of ‘electors’, for example, on the
basis of such data as age, place of residence and criminal record, enabling millions of people
to be classified incontrovertibly on polling day (Amsterdam and Bruner, 2000, p. 34).
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The intuition that thought and language are tools for programming and imple-
menting action can be traced back to the historical and cultural school first and
then to pragmatists of language. According to the Soviet psychologist Vygostky
(2012), the function of language is not restricted to transmitting cultural history,
nor to the communication traditionally attributed to it. Language is a way of put-
ting order into our thoughts about reality, while thought, in its turn, is a way of
organising our perception and action.

The linguistic changeover is known to have caused the migration from a con-
ception of language as neutral, non-evaluative and above all construed as a rep-
resentation, to a conception of language as action: saying is always also doing
(Austin, 1962). The function of words is not only to describe what is true or false,
but also to promise, threaten, marry or declare war.

To apply Austin’s fundamental intuition, most of the things that one individual
communicates to another would be incomprehensible if subjected to nothing
but the rules of grammar, dictionary definitions and codes of formal logic. The
fact that we understand them derives more from an activity of interpretation,
which is influenced by the nature and specific circumstances of the communica-
tive setting.'®

As we know, Austin and the theorists of linguistic acts who came after him
(Searle in particular) distinguished three dimensions of every linguistic expres-
sion. Every linguistic act has a Jocutory dimension (it states how things are: “Tom
drinks a glass of gin every day”) and a perlocutory dimension (it aims to influence
the individual and, through him, the world). On the basis of this second dimen-
sion, every proposition depends on the context, in the sense that it cannot be
understood outside the context in which it is conceived and pronounced (e.g.
stating that Tom drinks produces different effects according to who is hearing the
utterance: it could be Tom’s wife or a confession between friends in the middle
of'a desert).

At the hub of Austin and Searle’s interest is the illocutionary act: the utterance
“I shall send you a letter” may have different effects, according to whether the
utterance expresses a promise, a threat, or a simple statement. Understanding
the type of illocutionary act implemented is far from straightforward: indicators
include the tone of voice, the mood of the verb, any particular lexicon used or, in
the case of a written text, the punctuation and the word order. Another impor-
tant element is non-verbal body language (gestures, posture, movements of the
head and body). Lastly, due consideration must also be given to the context in
which the words are uttered, the relations between the speakers (e.g. relations of
power), expectations and intentions (Searle, 1969). In fact, by virtue of the éllo-
cutionary dimension, the meaning of any discourse is intersubjective, i.e. it does

10 We know that the performative conception of language came about as a critical response to
the claim of logical positivism to specify a set of conditions so that every ‘human pronounce-
ment’ could be judged to be true, false or meaningless. Austin in fact holds that a great many
discourses would actually be meaningless on the basis of these criteria.
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not belong to the utterer and to his intention to be transmitted subsequently to a
recipient, but is constructed contextually, in the here and now of the communica-
tive relationship. A communication is interpreted starting from the situation in
which we find ourselves, assigning a meaning to the specific relationship, to the
task being carried out and to what is considered relevant and opportune in the
given circumstance. As Duranti explains:

For Austin, we can demonstrate that ‘saying is doing’ through a study of the
purposes and conventional effects of speaking. What we should focus on,
then, will no longer be (only) the conditions of truth of a given utterance (an
aspect tackled by the semantics adopted by logical neo-positivism), but the
contextual conditions that make it function for the purpose that the speaker
wants to achieve.!

So language is a constituent element of human agency: language is considered
to be “like a code that is simultancously dependent on the context of its use and
constituent of it”.12

Driven by the theorists of the linguistic act, scholars of the mind — Bruner
included — have thus focused their efforts on attempting to bring the commu-
nicative context back into the framework of treating the concept of “meaning”.
Language is no longer considered to be independent of any particular or private
meaning. In this way, we pass from a conception of language as transparent and
neutral to one of language as a field of action, transiting from a conception of lan-
guage as a description of reality and of knowledge as a ‘reflection’ to a construc-
tivist (post-analytical) conception, that adopts the thesis of language as social
practice. In this case, the metaphor used is that of the mind not as a ‘mirror’, but
as a ‘reflector’: every description of reality presupposes an evaluative assumption
on the part of the scholar, who chooses the vantage point from which (s)he will
describe reality. The result of the subsequent cognitive activity will depend on
this first choice.

Anyway, in accordance with the culturalist approach to which I subscribe, lan-
guage should be considered not in its analytical, but in its broader holistic dimen-
sion, as something complete that structures the meanings that each participant in
a dialogue gives to events while interacting, thus forging relationships between
them and their context.

11 Our translation. The “contextual conditions of an utterance”, already identified by Austin
(1962), are also listed by Duranti (2007, p. 91; see also p. 120).

12 Ultimately, and unlike structuralist conceptions, the ethnopragmatic approach makes an
effort to go back “to the social fabric that gives rise to language, precedes, supports and
follows it, constituting it by means of meetings that take place in all sorts of different situ-
ations and all sorts of different communications. This is the material that gives rise to the
‘experience’ that we call ‘meaning’. Or, to put it another way, interaction per se (doing-with
and doing-for others) is the material that gives codifiable meanings to words uttered (or to
those implied)” (Duranti, 2007, p. 22, our translation).
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4. The narrative gives form and meaning to reality.
The characteristics of the narrative

According to the perspective that sees language as ‘action’, language is not
restricted to conveying reality, but actually ‘constructs’ it. As Bruner states: “it is
not just language per se that is ‘reality creating’, but rather one particular power
that language makes possible the power of narrative, the power to create and to
comprehend stories. Without that gift of narrative, without some virtually innate
access to it for shaping the world, there is no reality of fiction” (Bruner, 2005,
p. 56). Bruner suggests that there is a natural tendency to organise events nar-
ratively. Language, construed as ‘narrative forms’, gives shape to the real world:
events, people and objects are not located in an ‘indifferent” world, but in a narra-
tive world. Language mediates in the relationship of knowledge between the sub-
ject and the object, between the subject and the world, organising experience in a
narrative form, structuring it and creating a nexus between occurrences. Narrative
models not only the world, but also the minds that attempt to give it meaning:

The main way that our minds and our realities are shaped by everyday mod-
els of life is by the stories we tell, we hear and we read — whether true or false.
We become active participants of our culture above all through the narratives
we share, which fulfil the function of giving meaning to what is happening
around us, to what has happened and to what might happen. We model our
realities on the basis of these narratives.'?

Narrative is thus a principle that organises experiences and knowledge: to tell
a story is tantamount to seeing the world as it is incarnated in the story (Bruner,
2003). In fact, at the core of his thought is the idea that language shapes the
mind within a cultural framework: to tell a story is, for Bruner, to shape reality.

As Bruner and others point out, as a matter of fact, even the etymology of the
word ‘narrative’ comes both from the Latin zarrare and from the Latin gnarus,
which means ‘one who knows in a particular manner’. We can deduce that story-
telling implies both a way of knowing and a way of narrating, in an inextricable
blend. It follows that narrative is not so much a way of reflecting or representing
meanings that already exist, as a way of constructing unprecedented meanings
and coaxing them out to make them explicit. In this activity of cultural model-
ling of meaning, human action plays a crucial role, as I shall explain as follows,
emphasising individuals’ actions in solving legal cases, for example.'*

That is how a narrative constructed around a culture’s predetermined or
canonical expectations and around the mental elaboration of deviations from

13 Bruner, Culture, Mind, and Narrative, unpublished Manuscript, on file with the author.

14 Polkinghorne adopted a similar stance, defining narrative as the fundamental plan for con-
necting events and human actions in correlated aspects of a comprehensible whole and
meaning as the mental operation of establishing a link between two things and another
(Polkinghorne, 1998).
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those expectations is represented as the main tool for constructing and negotiat-
ing meanings: “The ‘negotiated meanings’ discussed by social anthropologists
or culture critics as essential to the conduct of a culture are made possible by
narrative’s apparatus for dealing with canonicality and exceptionality” (Bruner,
1990, p. 47).

Although Bruner proposed drawing an initial distinction between paradig-
matic or scientific thinking and narrative thinking, holding that scientific think-
ing ought to ‘restrain’ narrative thinking by means of verifiable hypotheses and
subjecting them to examination, he later came to the conclusion that the distinc-
tion was somchow mistaken or in any case unnecessary.'® This is how he used the
story of Antigone to explain how logic can very often appear to be contrary to
the human dimension, so seem to be per se inconsistent, generating sometimes
disastrous effects:

Yes, a paradigmatic mode of thought relies on the verification of well-formed
propositions about how things are. And yes, the narrative one is also directed
toward the world, not toward how things are but toward how things might
be or might have been. The paradigmatic mode is existential and declarative:
there is an x of property y such that its orbit has the property z. The narrative
one is normative and its mode subjunctive: Creon should have let Polynices
be buried, and his refusal to do so brought unfathomable disaster on every-
one, including those he most loved. How can we translate from one world
of mind to the other?

(Bruner, 2003, p. 101)

According to this approach, then, narratives constitute a version of reality that
is conventionally acceptable, plausible and constructed in accordance with the
laws of narrative, rather than with empirical verifiability and logical correctness.
Bruner identifies the following eleven characteristics of narrative in particular:

1 Narrative diachronicity: The story is an exposition of events that recur
in time: by its nature, it has a duration. The time taken by the story
is not the abstract time of the clock, but a time that derives its mean-
ing from the events and how they are placed in the plot. Each story
has a beginning (before), a development (during) and an epilogue

15 Scientific thinking tends to constitute the ideal of a system of formal or mathematical descrip-
tion. It is based on logic and underpins such disciplines as mathematics and the sciences.
Narrative thinking, on the other hand, focuses more on intuition and less on logic. It consists
in using the most sophisticated tools of narration, by constructing stories that are not neces-
sarily ‘logical’, but consistent with what is happening, for example, in judicial proceedings
and with what the actors involved expect. While logic reasons on the basis of a principle of
cause and effect, human events are distinguished by intentions and responsibilities cannot
necessarily be traced back to any ‘logical’ reasoning. See Bruner (2003).
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(afterwards).'® Exactly what the beginning, the central part and the end
represent is defined by the story itself. The sequence of the facts and
events does not exist in nature, but is created by means of the story: it
is the result of our activity of reconstructing meaning, adapted to the
demands made on it by our story. The narrative’s time frame contrasts
with a method of thinking of the kind “if p, then q” (Amsterdam and
Bruner, 2000, pp. 124-127).

2 Consequentinlity: Bruner identifies the leading characteristic of narrative as
its extrinsic ‘consequentiality’: a narrative is made up of a particular sequence
of events, mental states and occurrences that involve human beings as char-
acters or as actors. Nevertheless, these components have no life or meaning
of their own. Their meaning is triggered by their being placed in the general
framework of the entire sequence, the plot. The act of understanding a nar-
rative is thus dual in nature: the interpreter has to capture the main plot in
order to understand its components’ meaning and relate it to the plot. In
its turn, the plot’s form must be abstracted from the sequence of events
(Bruner, 1992).

3 Particularity: A story line is pieced together by descending into the details.
The narrative deals with events and questions that are not general or abstract,
but specific, concerning people.

4 Intentional state entailment: This characteristic is related to the previous
one. Stories are concerned with human actions, so with the intentions of the
people who operate in a situation, starting from states of intention, beliefs,
aspirations, theories and values.

5 Hermeneutic composability. The events that make up a story can only be
understood in relation to the context. The protagonists and events that con-
stitute a narrative are selected and shaped as the ingredients of a putative
story or plot that contains them, in accordance with a circular relationship
between parts and the whole. This ‘hermeneutic property’ opens the narra-
tive up to interpretation, both in its construction and in its comprehension.
The stories do not exist in some real world, waiting to be veridically mir-
rored in a text. The act of constructing a narrative is rather more complex

16 Ricoeur considers the event to be like a “narrative component”. According to him, the
most relevant narrative unit is the plot: “a story is made up of events to the extent that
the plot makes events into a story. The plot, therefore, places us at the crossing point of
temporality and narrativity: to be historical, an event must be something more than a single
recurrence, a single happening” (Ricoeur, 1980-1981, p. 167). According to Ricoeur, the
common character of human experience that is expressed through the act of storytelling is
its temporal character. The experience of time cannot be explained without referring to the
narrative: “everything that is told happens in time, takes time and occurs temporally; and
what occurs temporally can be narrated. It may be said that every temporal process is only
recognised for what it is to the extent that it can be narrated, in one way or another. This
supposed reciprocity between narrative and the time frame is the theme of Time and Nar-
rative”. Our translation. Cf. Ricoeur ([1986] 1991, p. 12). Cf. also Ricoeur ([1983, 1984,
1985] 1988).
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than selecting events and placing them in an appropriate sequence. As a
result, every text can be interpreted, even when it does not seem to have any
ambiguous characteristics.

Canonicity and breach: Not every sequence of events gives rise to a narrative
text. The object of the story must in fact be a description of how an implicit
canonical script has been breached or deviated from, as a result of the ‘trou-
ble’ or the event that triggered it. The other essential characteristic of the
narrative is thus its capacity to establish bonds between the ‘exceptional” and
the ‘ordinary’."

Referentiality: In the narrative, realism should be construed as a literary con-
vention. As already mentioned, the appraisal of the truth is based on plausi-
bility, not on verifiability: ‘the narrative constructs reality’.

Belonging to a genre: In addition to constituting a way of constructing human
situations, the narrative genre also provides us with a guide for using the
mind. This is because the use of the mind is guided by the use of language
that makes it possible.

Normativeness: A narrative is necessarily ‘normative’: a narrative’s ‘tella-
bility” as a form of discourse rests on a breach of conventional expecta-
tion, i.e. on a breach of legitimacy. A breach presupposes a norm. In
terms of Burke’s pentad, the play’s driving force is the imbalance of one
of the elements of the pentad itself, because of a disturbing factor known
as ‘trouble’.'®

Context sensitivity and negotiability: The narrative is a tool for negotiating
meanings in everyday life.

Narrative accrual: Narrative accrual is generally given the name of “culture’,
history’ or ‘tradition’. Consider, for example, the use made of precedent in
law. There are also such institutional principles as stare decisis that guarantee
this tradition, establishing that, once a case has been interpreted in a given

For Bruner, the ordinary is what people take for granted. For the meaning of ‘ordi-
nary’, he refers to Barker, who stated that there is a social rule that says that people are
expected to behave “according to situations” and on the basis of their own roles, politi-
cal opinions etc. When people go to the post office, they adopt a ‘post oftice’ mode of
behaviour (Barker, 1978). This ‘situational rule’ applies both to verbal behaviour and to
behaviour that takes the form of actions. But if someone behaves in a way that is excep-
tional for the context, for example by waving a flag in the post office, then we start to
theorise a series of potential explanations, a series of versions that are ‘made to measure’
to give meaning to that exceptional behaviour, implying both a state of intention (a
belief or aspiration) on the part of the person who waves the flag and certain canonical
clements of the cultural context (national day, fan, nationalism, extremist etc.). And so,
according to Bruner (1990), the function of the story is to mitigate a canonical cultural
model or at least makes a deviation from it comprehensible. And that is what gives the
narrative its plausibility.

The balance between the elements of the pentad is defined as a 7atio determined by cultural
convention. When this 7ati0’s balance is disturbed and expectations are breached, disorder is
created. Cf. Bruner (1991, p. 32). V. amplius par. 6.
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way, any other cases similar or identical to the first one will be decided in
the same way. In this case, we say that the legal system imposes an ‘orderly
process of narrative accrual’.

Starting out from this form of classification of the characteristics of narrative pro-
posed by Bruner (1991, p. 38), the next aim is to describe how narrative shapes
human experience in the particular context of the law and makes the creation of
legal meanings possible.

5. Where do legal stories come from? A definition
of story

What are the origins of a (legal) narrative, and what phases does a ‘human story’
pass through in order to evolve into a ‘legal story’?

According to the definition of narration furnished by Amsterdam and Bruner
(2000, pp. 113-114), a story starts from a breach of the legitimate order of
things and its function is to re-establish the breached order or create a new one.
The heart of every narration is represented by the occurrence of a ‘trouble’ that
derives from a collision between the telos—i.e. the purpose that the subject wants
to achieve — and the obstacles in its path, provoking an imbalance between the
five constituent elements of the narrative (and of the pentad) and of the world’s
canonical order (the way things should be), giving rise to peripatein. Amsterdam
and Bruner use the metaphor of Burke’s Pentad to describe the composition of
a narrative plot.” Five elements make up the Pentad (agent, action, purpose,

19 Bruner traces the dawn of literature about narrative to Aristotle’s Poetics. According to Brun-
er’s reconstruction (2003, chapter 1, footnote 1), Aristotle was interested in understanding
how literary forms imitate life, in the process known as mimesis. Later on, Renaissance and
Enlightenment rationalism tended rather to cast a shadow over the interest in narrative. It
was the Soviet scholar Propp, influenced by the formalism of Russian linguistics, who realised
that the structure of the narrative was not just a question of syntax, but “reflected men’s
efforts to come to terms with the unpleasant and unexpected things in life”. Later, develop-
ing on Aristotle’s thinking, Burke (1945) saw humanity’s ability to tackle human difficulties
reflected in the drama of narrative. In the fifties, Claude Lévi-Strauss considered legends and
stories to be manifestations of a culture “that comes to terms with the conflicting require-
ments of life in a community”. In the sixties, which were dominated by the cognitive revolu-
tion and by artificial intelligence, there was no flourishing of studies of narrative, except for
those of Labov, whose primary interest was in the language of narrative. Labov considered
the story to be a medium for understanding the unexpected. In the last two decades, there
has been a revival of interest in narrative, still considered to be a way of modelling our con-
cepts of reality. In the Anglo-American area, the invitation to go back to narrative storytell-
ing came from scholars like Hayden White (1980-1981); in Europe, it was the legacy of
the French structuralism (in particular Barthes and Bremond), who emancipated narrative
from literature and from fiction. But interests in narrative also ended up expanding into
many other fields: for example, American anthropologists (Mead, etc.) started discussing
how human beings create meaning in the context of their culture. Geertz showed how local
narratives are part of a process of making meaning. Writings about narrative that have left a
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agency and scene): an actor (construed as a human being) undertakes actions that
have intentionality, so as to achieve a purpose, holding beliefs and having feelings
(Amsterdam and Bruner, 2000).

Their thesis is that every story’s plot has its own characteristics (the ones listed
previously, par. 4) and offers some kind of answers to five questions: what was
done (‘act’), when or where it was done (‘scene’), who did it (‘agent’), how
(s)he did it (‘agency’) and why (‘purpose’). Although the interchangeability
of the Pentad’s elements makes the narrative into a flexible, variable tool, the
authors believe that there is a degree of constancy in how the agents of the pentad
interact to pursue their aims within the temporal framework of the setting. This
constancy is a characteristic of what Amsterdam and Bruner call the plot. Accord-
ing to them, a story thus requires:

—

an initial steady state grounded in the legitimate ordinariness of things;
2 that gets disrupted by a trouble consisting of circumstances attributable to
human agency or susceptible to change by human intervention;
3 in turn evoking efforts at redress or transformation, which succeed or fail;
4 so that the old steady state is restored or a new (transformed) steady state is
created;
5 and the story concludes by drawing the then-and-there of the tale that has
been told into the here-and-now of the telling through some coda — say, for
example, Aesop’s characteristic moral of the story.
(Amsterdam and Bruner, 2000, pp. 113-114)

The psychologist Daiute, in turn, provides a definition of the plot as “dynamic”:

(The) plot is the structure of narrative, including characters (which may
be human or otherwise), an initiating action or problem (sometimes also
referred to as the ‘trouble’; Bruner, 2003), complicating actions that rise
to a high point (climax, conflict, or turning point), attempts to resolve the
problem, resolutions of the problem and sometimes a moral of the story
or the coda.?

(Daiute, 2014, p. 115)

Daiute breaks the plot down into an initiating action or problem (trouble); a
complicating action that rises to a high point (climax, conflict or turning point);
an attempt to solve the problem, the resolution of the problem, and sometimes
the moral of the story, or coda.

mark include collections of articles by eminent historians, psychoanalysts and philosophers,
such as Ricoeur, and literary critics.
20 The bold is of the author.
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Integrating the definition of story suggested by Amsterdam and Bruner with
Daiute’s specifications about the plot, I suggest the following definition for ana-
lysing a legal story:

p—

An initial steady state grounded in the legitimate ordinariness of things;

2 that gets disrupted by a trouble — the initiating action that marks the break
with the steady state — attributable to human agency or susceptible to change
by human intervention;

3 in turn evoking efforts at redress or transformation, which succeed or fail —
under the form of complicating actions that rise to a high point (climax,
conflict or turning point);

4 so that the old steady state is restored or a new (transformed) steady state is
created;?!

5 and the story concludes by drawing the then-and-there of the tale that has

been told into the here-and-now of the telling through some coda — say, for

example, Aesop’s characteristic moral of the story.

According to the provided definitions, the actor or the agency are two key ele-
ments in the narration oriented towards pursuing an objective.?* As Propp already
taught (1958,/1968), the characters are vehicles for action within the plot.?* It
is by virtue of the meanings of their actions and their roles that their function
within the plot can be identified (Brooks, 1984).2* There are always two or more
people involved in the narrative: it is, in fact, the contrast between visions — the
conflict — that enables a story and, in particular, a ‘legal story’ to be constructed.

21 This often takes several steps in naturalistic stories, so Daiute (2014, p. 115) refers to them
as ‘resolution strategies’.

22 Bruner’s idea of individuals who characterise the scene of the comedy or tragedy is in fact
inspired by Aristotle: the drama is triggered by the character who acts in an incident domi-
nated by restrictions set by a particular situation. Cf. Bruner (1986).

23 Propp’s (1968) analytical perspective in particular, later taken up by Brooks (1984), recon-
structs stories’ narrative plots starting out from an analysis of the roles and actions played
out by the characters within the events narrated. The characters’ function is not identified
by virtue of their characteristics and their attributes, but of their completed actions and the
meanings they acquire as events unfold. Ultimately, this conception has the merit of inducing
us to think about narration as a structure of actions and about the character’s dynamic role
within the plot. In turn Ricoeur writes: “Let us say that a story describes a series of actions
and experiences made by a number of characters, whether real or imaginary. These characters
are represented either in situations that change or as they relate to changes to which they
then react. These changes, in turn, reveal hidden aspects of the situation and of the charac-
ters and engender a new predicament that calls for thinking, action, or both. The answer to
this predicament advances the story to its conclusion” (1981, p. 170).

24 Brooks, in his turn, defines the plot as the dynamic of its hermenecutic order, so as something
more than the mere structure that puts the elements of the narration into order, as it is construed
by structural conceptions. Cf. Brooks (1984 ). Both Ricoeur and Brooks in fact share the concept
of the plot as a dynamic element of the narration, as a ‘whole’ that governs a sequence of events in
a story, thus throwing light on the interface between the temporal dimension and the narrative.
The plot’s function is to enable a link to be forged between the events and the story.
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Normally the characters of a story initiate an action to attain a goal that
may be complicated by obstacles. The purpose of the ‘narrative action’ is
to restore the canonical state of things or to create a new one: normally it
takes shape while respecting culture and tradition. Thus, (legal) narrative is
intended to be the means which eliminates or reduces ruptures by neutralising
the discordances inherent in the potential conflicts between different views
(Bruner, 2003).

A breach of canonicity may correspond simply to a violation of a cultural
script® which, for example, has to deal with normal behaviour or what we imag-
ine to be normal when we are at the post office or the restaurant, or (more prob-
ably) may have to deal with the violation of a rule of law. For example, X does
not stop at a red traffic light; Y has been unfaithful to his wife; Company X has
given inferior duty to Miss Y, rather than the one stipulated in her contract. It
is easy to observe that, either in the case of a breach of a rule of behaviour, such
as queuing at the post office, or in the case of the violation of a rule of law —
like the reciprocal fidelity obligation (set out in Article 143 of the Italian Civil
Code) — we are dealing with meanings that we assume to be prescribing rules in
the context of a culture.

Not every trouble that disturbs the legitimate order of reality is able to start a
legal narrative (Amsterdam and Bruner, 2000, pp. 129-131). As I shall explain
in Chapter 3, violations of the law can be determined only with reference to the
rules of law within a specific legal system: the trouble — meant as an everyday life
problem — needs to be translated into a recognisable legal problem to become a
relevant issue of fact.

Let’s consider a typical plot of a (legal) story, that of Nunzio.?® Nunzio has
achieved some important professional goals, only to find himself replaced by a
colleague at the whim of his immediate boss. The decision is based on the deteri-
oration of working relations in the professional context and a series of behaviours
taking place in the professional context that are tolerated socially, although they
are detrimental to Nunzio’s rights:

1 An initial steady state grounded in the legitimate ovdinariness of things:
In 1999, a dear friend and colleague, whom I met while working as an intern
in an important Neapolitan office, invited me to come and work as a manager
of monitoring and accounting of the management of European Funds. He
introduced me to the general director of the ‘territorial agreements’ (drawn

25 In continuity with the discourse about the relationship between exceptional and ordinary,
Bruner (1990) clarifies that the ‘script’ (i.c. the plot) embodies legitimate expectations and
ordinary practices in a culture. Its purpose, when it is told, is to ‘tame’ these breaches,
increasing cultural solidarity by adopting some shared vision of reality. When scripts are
consolidated, they constitute the background to narratives and are often tacit rather than
explicit. The first rule for anyone who intends to go deeper than the surface of a narrative is
to try to understand what norm is incorporated in the script, what events would derail the
script and what consequences follow if it is derailed.

26 Nunzio’s story was originally told in Di Donato (2011).
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up between the council and the province) and we started to collaborate on
managing these funds. In the space of two years, we managed to spend
eight hundred million funded by the European Union without wasting
any public money. In a very closed environment, we became ‘market-
leaders’. We received calls from everywhere [in our region], even from very
difficult contexts in the province of Naples. It was informally organised, we
were four professionals: a general director, an administrative director, I was
appointed general co-ordinator.

2 that gets disrupted by a trouble — made of initiating action, complicating
action, high point, resolution strategies — consisting of civcumstances attribut-
able to human agency or susceptible to change by human intervention:

a. initiating action: The relationships [among colleagues] that were also
highly emotional eventually started to deteriorate. The time came
when the administrative director wanted to take over as the general
director (the boss): he was bored with being the number two.

b. complicating action: In the meantime, a fifth person had entered the
group, a woman, who was having an extra-marital affair with number two.

c.  high point: Number two lost his head — notwithstanding my insistence
and requests for more sober behaviour — he bought a €50,000 car, holi-
days, jewellery. In particular, he violated the pact to make no deals with
local politicians. Last year, on 24 July, by complete surprise, he called
the six partners of the firm together and obtained the unjustified
dismissal of number one, being subsequently appointed in his place.

d. climax: 1 was replaced.

3 in turn evoking efforts at vedvess or transformation which succeed or fuil:

e.  resolution strategies:
On 25 July, as part of my duties as secretary of the meeting held on
24 July, I faxed a copy of the minutes of the meeting to all the partner
agencies, as well as to the President of the Board of Administration, and
invited the mayors as well as the President “to give any opinions . . . with
the aim of not prejudicing the rights of the partner agencies”.

4 so that the old steady state is vestored or a new (transformed) steady state is created:
The organisational set-up was subsequently modified, I was assigned an
exclusively internal role, which I was not interested in. I was also asked to
be more flexible, to meet the needs of politics. I was also literally asked “to
behave”. Obviously, I didn’t accept. All my duties were subsequently
taken away.

5  and then story concludes [. . .| with a ‘coda’:

I do not know how to be dishonest.”

27 From this point onwards, I shall use bold type to draw attention to certain passages in the
stories.
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The articulation of Nunzio’s story, according to the definition of plot pro-
posed previously, highlights how a narration is made up of a particular sequence
of events in which human beings are the protagonists who behave as ‘actors’,
with ‘intentions’: Nunzio and his colleagues. The events and characters that exist
in reality acquire specific meanings within the narrative plot: the protagonists (the
antagonists) are described by Nunzio as “number one”, “number two”, accord-
ing to their hierarchical positions in the professional context and their specific aim
of having a successful career. The story is triggered by the violation of the legiti-
mate initial situation. In this case, it is the violation not only of the rules of law,
but also of the rules of behaviour among the protagonists (rule of loyalty and fair
play in relationships between colleagues). The narration is an attempt to restore
the status quo: the mediation between Nunzio and his colleagues is not enough;
they have to go to a lawyer.

Nunzio’s story and the others that I shall examine in the second part of the vol-
ume illustrate how the (legal) narrative is actually part of a more extensive process
of making meanings that is functional, in its turn, to maintaining a culture’s consist-
ency. In this function of cultural taming, legal rules in their turn fulfil the essential
function of stabilising a socially constructed reality that is universal, but at the same
time also particular and typical of a given community. Nunzio’s narration contains
an example of how things can change in the context of the client’s life and activi-
ties. Nunzio and his colleagues proved themselves capable of successfully managing
European funding, becoming a yardstick both for their local and a broader commu-
nity. Unfortunately, the resulting social change was not carried through and Nun-
zio’s tuture in the company was jeopardised by locally focused thinking, to which he
nevertheless refused to give ground, preferring to resign his position.

More generally, Nunzio’s story shows how stories, narrated in both daily and
institutional contexts (such as legal and judicial ones), enable legal meanings to
be created (Bruner, 1990; 2003). This process is not automatically imposed as
‘top-down’ by the state and other institutional representatives (judges, lawyers,
professors), but is ‘bottom-up’ (Cover, 1983-1984), deriving from ordinary
people, human beings, all those who have an “active” role in the construction
of the social and legal reality of which they are part (Ewick and Silbey, 1998).
Naturally, meanings negotiated and given by individuals to their world become
patterned, established, objectified in virtue of the rules, the role of the institu-
tions (courts, legal offices, schools, laws, codes and so on).

According to a well-known metaphor by Robert Cover (1983-1984), Nomos
and narrative are interrelated (unavoidable). Every prescription has to be placed
in a discourse, in a broader universe made up of legal institutions, social conven-
tions, rules and principles and every narrative, in its turn, requires elements of
prescription. Once it has been included in the context of the narrative that gives
it its meaning, the law stops being just a system of rules that have to be obeyed,
becoming the world in which we live. In this normative world, law and narrative
are connected inseparably.

Legal narratives then build a bridge between the initial reality, intended as cul-
tural visions, and the ‘possible’ and ‘alternative’ social and cultural constructions



34 Theoretical and methodological frameworks

of reality. A conception of the law as a ‘system of forces’ is flanked by another, of

the law as a ‘system of meanings’.?®

6. Conclusions

Now that I have reached the conclusion of this analysis of the culturalist approach —
which by preference refers only to some of the authors who have nourished this
line of thinking (Bruner above all) — I would like to clarify the extent to which it
lays the foundation for my work, what I have learned from it and how it can be
of use for bringing law together with reality.

The most important thing I have learned from my reading and from frequent-
ing cultural psychologists is that man is an animal impregnated with culture. Cul-
ture should be construed not as static, but as dynamic, as a web of relationships
and a set of codes that have to be deciphered to enable individuals to adapt to
their surroundings. Starting from this basic premise, which enables me to sug-
gest more precise hypotheses — from Chapter 3 onwards about how the facts are
constructed in the course of a legal dispute — my first priority is to illustrate how
meanings related to the legal process are modelled and negotiated by the parties
in the course of their various communication exchanges.

The adoption of the narrative lens highlights how diverging narrations about
the same events reflect the divergent interests, experiences and representations
of the world, according to the roles played by the narrators — the client, the
attorney and the judge —in a given context (Chapters 4-9). In the three chapters
where these roles are analysed (Chapters 4—6), the definition of story provided in
par. 5 (this Chapter) is used to analyse the structure of the stories told by clients,
attorneys and judges. While this type of analysis remains restricted to a dimension
internal to the legal dispute in the first part of the book (Chapters 4-6), cultural-
ist teaching — further embellished by other perspectives — plays and expanded role
from Chapter 7 onwards, where the cases are analysed in relation to their contexts
of origin. I shall focus on this aspect from Chapter 7, where clients involved in
controversies of labour law are capable of interpreting events and of reaching
solutions to their situations, as a result of their ability to look deeper than the
appearances of reality and interpret the implicit meanings that provide the back-
drop to the events in question. On the basis of this understanding, they gradu-
ally become capable of interacting with the institutions and the local network for
the purpose of achieving the results to which they aspire. Although foreign clients
experience something similar — this is the subject of Chapter 8 — they have to tackle
greater obstacles in achieving interaction with the institutions in their host country.
This leads spontaneously to the question raised in Chapter 9 — which analyses cases
of particularly vulnerable foreign clients — of understanding how narration can be

28 As Cover (1983-1984, p. 18) writes: “There is a radical dichotomy between the social
organization of law as power and the organization of law as meaning”.
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used to help reduce the gap between the client and the institutions and mediate
their positions with regard to society, putting them on a par with everyone else.
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2 The narrative turn in the

legal field

In continuity with Chapter 1, this chapter analyses the narrative turn in the legal
field. It begins by describing the interpretative turn that started taking place in
Europe in the 1940s. It then emphasises the revolt against legal formalism con-
ducted in particular by certain exponents of American realism, enforcing the idea
that the study of law has to be integrated with the study of the social sciences,
so as to analyse the impact of the law in people’s everyday lives and promote a
perspective of observation ‘from the bottom up’. Then, by reconstructing con-
temporary developments in legal studies, such as Clinical Legal Education, Law-
yering Theory and Law and Humanities, it illustrates the evolutions of the Law
and Narrative Movement within the contemporary debate. Finally, in order to
propose new pathways for the development of a law and narrative approach with
a European matrix, the chapter ends by outlining some uses of ‘narrative in law’,
as I have experienced myself in recent years, in different fields of law and in dif-
ferent cultural contexts.

1. The interpretative community

If we now shift the debate about the ways of accessing reality to legal environs,
we find ourselves dealing with a path parallel to the one described in Chapter 1,
whose turning point is located in the constructivist and linguistic turn. In fact,
in opposition to the rationalist tendency typical of modernity to organise legal
knowledge into a system, using coherent, verifiable propositions and creating an
autonomous method — based on deduction, analogy and precedent! — postmodern
jurists came to refute the underlying theories and interpretations based on belief in
universal truths.? Even before this, legal theory experienced an interpretative turn
featuring a flourishing new interest in the possibility to replace underlying theo-
ries, transcendental values and neutral conceptions with a contextual discourse
about the law:? this is what has come to be defined as the ‘interpretative turn’.

1 For a critical approach to the changeover from modernity to post-modernity, see Vogliotti (2008).
2 For an overall view of postmodern theories of law, cf. Minda (1995).
3 Ibid.
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As we know, this interpretative turn started taking place in Europe with the
advent of Gadamer’s hermeneutics and the revival of studies of the practical
rationality of language and of action, when the focus of investigation shifted
from the nexus between truth and validity to that between truth and interpre-
tation. According to the German philosopher, it is not logical and scientific
verification procedures that guarantee that the truth will be achieved, but the
processes of mediation and interpretation conducted using language between
the given historical horizon and that of the interpreter (Gadamer, 1960).* In
the new epistemological horizon to which this leads, ‘reason’ is not considered
to be a uniform faculty in the entire human race, but is more of a social con-
struct, situated within local practices and discourses. In this context of interpre-
tation, judicial syllogism, for example, construed as the mechanical deduction
of a decision based on given premises, is subjected to criticism. Attention is
focused on the factual premises of the judicial decision that are not ‘given a
priori’, but constitute the result of a process of interpretation that involves not
so much the norm to be applied as the facts to be evaluated (Canale, 2018,
p. 7; Taruffo, 2018, p. 29).° This interpretation is also culturally oriented, since
a natural event can also acquire a meaning that depends on the culture of the
person who observes it (Nappi, 2018, p. 72).

By virtue of the role of interpretation, objectivity is thus perceived as the
result of a process of discovery and not as a given, as an incontestable starting
point (Papaux, 2006, p. 166). At the beginning of the eighties, legal theorists
operating in the United States highlighted the existence of a dimension of judi-
cial interpretation that is not generated by an isolated subject, but represents
an expression of the social, legal and political benchmark context, an expres-
sion of the community. The term ‘community’ is construed here to include the
sense of a limit to the possible subjectivist aberrations related to recognising
the judge’s real interpretative and creative function.® Thus Fiss, for example,
has pointed out that judicial decisions should not be considered acritically as
the result of a syllogistic procedure of applying the law to the case, but as
the product of ‘disciplinary rules’ set by the ‘interpretative community’ of the
legal system. Fiss imagines that judges’ operations are limited by the legal cul-
ture’s established rules, customs and conventions prevailing in society (Fiss,

4 Cf. also Ferraris (1986).

5 The main limit to this criterion is that it takes what it ought to explain for granted. The syl-
logistic operation is not restricted to ‘identifying’ a correspondence, but aims at ‘constituting’
a correspondence between fact and norm, such that it could be said that, through a process of
interpretation, the norm in question qualifies the fact legally. Cf. Taruffo (1992, p. 48 ff).

6 The Italian legal philosopher Pariotti emphasises that “[t]he introduction of the interpretative
community eliminates [for Fish] the very possibility of reading the practice of interpretation
in the light of the categories of objectivity and subjectivity [. . .]. In fact, the interpretative
community constitutes a parameter both subjective — since it represents a set of interests, aims
and point of view that, as such, are always particular — and at the same time objective, to the
extent that the interpretation product it attains does not derive from an isolated individual,
but from a public and conventional point of view.” See Pariotti (2000, p. 126).
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1982). The ‘community’ is construed here as “the set of those who recognise
these rules and, in so doing, give them their authoritative character” (Pariotti,
2000, p. 127). Disciplinary rules, together with social and cultural rules, fulfil
the function of orienting the creative activity of the judge who, despite being
impartial by definition, comes together with the parties to constitute an inter-
pretative community that is both contingent and temporary (Di Donato, 2009;
Viola, 2018, p. 26). In his turn, Fish illustrates how a text’s ‘authority’ is none
other than the expression of the interpretative community’s constituted power.
A text’s meaning is created by the community of interpreters who share “social
and aesthetic practices”. What is in the text is a function of the traditions, the
practices and the customs of an ‘interpretative community’ (Fish, 1980). Last
but not least, in his Laws’ Empire, Dworkin (1986) uses narrative theory to
promote a liberal account of the law. Substantially criticising modern legal posi-
tivism, the American philosopher discusses the judge’s “interpretative attitude”
by stating that legal practice always consists in an “exercise of interpretation”.
In particular, it is recourse to literary interpretation that enabled Dworkin to
demonstrate that a legal norm is an expression of a story written by a political
society, an expression of an attribution of meaning by the community. Dworkin
considers literary interpretation to be the model for legal interpretation, com-
paring the judge with a writer in a chain of authors, where each must guarantee
in his turn that the narration continues: each writer in the chain interprets the
chapters written by those who preceded him and composes a new one that is
added to the others; the next writer then receives it all, interprets it, writes his
piece and passes it all on again. Each one is tasked with writing his own chap-
ter so that the novel gets the best possible structure. Just as the writer cannot
create without interpreting, so cannot write a single word without first having
decided what it will be, so the judge must lean on his predecessors’ decisions,
not to try to discover what their state of mind was, but to determine what has
been achieved collectively in the history of a law that resembles a chain held
together by a multitude of decisions. For Dworkin, then, as for Fiss and Fish,
a legal norm — as a result of a procedure of interpretation — turns out to be the
expression of a history written by a community that shares social and political
practices and values.” These authors definitively criticised a narrow positivistic
philosophy of law that saw law as a science of rules, stressing the fundamental
nature of principles and rights.

These positions, which I have quoted by way of example, enable us to illustrate
how legal theory shifted, in the second half of the twentieth century, from an
attempt to find an objective foundation for the law to the opinion that the law’s

7 According to Pariotti (2000, p. 149), as Dworkin explains things, an individual judicial deci-
sion’s consistency depends on its “being the best possible expression of a given community’s
values”, a community that is connoted “ethically rather than ontologically” and identified on
the basis of certain main principles, compliance with which, in the case of legal interpretation,
ought to express the law’s potential integrity.
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interpretation and application depend to a considerable extent on the perspec-
tive of the ‘analyst’ as a ‘tangible individual’ who is reasonable, predisposed to
deliberation and inserted in a community with ideas and values determined by
its history.

To complete this paradigm change and bring it up to date, it is worth
remembering that the same philosophers who were already associated with
post-modernism, talking about ‘post-modern incredulity’ with regard to meta-
narrations® from the beginning of the eighties, have recently expressed the need
for a comeback of the Enlightenment, or at least of what has been called New
Realism (Ferraris, 2012, p. 106). For some theorists of New Realism (Searle,
Putnam, Eco, Ferraris etc.), a movement launched in Europe in 2012 with the
organisation of a symposium with the same title, the postmodernist fashion of
sustaining the existence of multiple truths has partly produced paradoxes not
only in philosophy, but also in other areas of science, reverberating above all on
the issue of truth and on its relationship with external reality (Taruffo, 2009,
p. 74 ff.). New Realism’s main thesis can be summarised in the words of Searle,
who has stated that realism should be construed as the idea “that a reality exists
that is wholly independent of our representations” (Searle, 2012, p. 169). What
New Realism — which maintains the critical and deconstructive principle typical
of post-modernism — sets out to do is to distinguish between an unadorned and
objectively unamendable reality, comprising facts that exist autonomously and
independently of conceptual or cognitive schemes, i.e. so-called ontological
truth, and a so-called epistemological truth concerned with how this reality is
accessed (Ferraris, 2012, p. 43 ff.).°

Although accepting this thesis, which leads to a greater emphasis being put
on the distinction between reality and truth, enables us to clarify definitively
that such a thing does exist as an objective reality, independent in its ontological
existence of every cognitive claim of external agents, it nevertheless leaves the
question that gave rise to this work unanswered: how does reality, how do facts,
enter into court proceedings?

To this question, another can be added: what methodological as well as theo-
retical tools can be used to analyse how reality and truth evolve during a legal
dispute? The issue at stake here is in fact not merely one of establishing whether
or not the fact happened (or how it actually happened): as I shall highlight from
Chapter 3 onwards, the context of a legal dispute is substantially a discursive con-
text in which the facts must first and foremost be ‘described’, using the various dif-
ferent categories of communication (linguistic, visual etc.), then ‘understood” and
‘shared’. All this can be done in hermeneutic (Ubertis, 2018, pp. 59-60) as well
as in narrative proceedings, where each actor attributes a meaning to what (s)he
is called upon to deal with within a situation of conversation (Di Donato, 2009).

8 See Litowitz (1997, pp. 10-12).
9 See also De Caro and Ferraris (2012).
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Bearing these distinctions in mind, in the following paragraphs I shall highlight
the contribution of legal philosophical currents, such as American legal realism,
which played a crucial role in the contextualisation of research and teaching,
advocating for the interpenetration of social science methods with the analysis
of law in action, thereby creating the bases for the proliferation of contemporary
legal scholarship aimed at bringing together technical dimensions of law with
humanistic ones (par. 2). In particular, I shall emphasise contributions about law
and narrative that, in addition to challenging law’s autonomy as a rational sys-
tem, look very useful for bridging the divide between theory and practice in legal
analysis (par. 3). Finally, in order to trace new paths for analysing legal cases and
support legal-judicial practices, I shall analyse some functions of narrative in law
that I have experienced over the years as a researcher in the field of law, humani-
ties and social sciences (par. 4), highlighting the many ways in which a narrative
and culturalist approach can help us to contextualise legal discourse and frame
human interactions in legal settings (par. 5).

2. From the case method to the clinical law approach
and lawyering theory

While the postmodern turn in legal studies was favoured in Europe by the rise of
hermenecutic trends, in the Anglo-American context it can be considered a direct
consequence of legal realism, which came about and developed in reaction to
legal formalism. In the early twentieth century, there was a tendency both in the
United States and in Europe to see law as a science based on general, abstract
concepts and categories, so as to make it less casily influenced by politics and
more responsive to expectations of certainty and stability, by creating an auton-
omous system of legal reasoning based on deducing general principles, armed
with unquestionable logical certainty. One of the most pregnant manifestations
of late nineteenth- and early twentieth-century American legal formalism is the
case method proposed by Langdell and adopted as a pedagogical model in most
American law schools. Drawing its inspiration from the logic of ‘law in books’,!
the case method was based on identifying and mechanistically applying a series
of landmark cases and precedents as capable of having an influence on the life of
the law. This method was resisted by the sociological jurisprudence advanced by
Holmes, Pound and Cardozo and by the American legal realists, whose battle cry
was Holmes’s statement that “the life of the law has not been logic, it has been
experience” (Holmes, 1881, p. 1).

10 On the distinction between law in books and law in action, see Pound (1910). Pound spoke
out against the degeneration of legal science, arguing that it had become too technical, inca-
pable of relying on principles to adapt its rules to real cases and detached from the pragmatist
matrix proposed by Dewey, characterised by a refutation of dogmatism and alert to tangible
experience.
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The realists attacked law’s claims to autonomy typical of formalism and agreed
with the idea that the law ought to be brought back into touch with social reality,
using the methods of social sciences. In particular, the exponent of the radical
wing of fact sceptics of American realism, Jerome Frank,!' criticised the pedagogi-
cal reductionism advocated by Langdell, intended to neglect “[t]he lawyer-client
relation, the numerous non-rational factors involved in persuasion of a judge at
a trial, the face-to-face appeals to the emotions of juries, the elements that go
to make up what is loosely known as the ‘atmosphere’ of a case” (Frank, 1933,
p. 908).

According to Frank, the case method previously interpreted by Langdell,
mainly as a study of precedents, should be based on the study not only of judicial
decisions, but of all the trial documents, from the compilation of the first paper
to the application made to the higher court. One of the main objectives is for the
student to see how a legal practitioner thinks at each step and deals with troubled
people and raw facts.!?

Drawing up a well-known comparison of the law schools and medical schools,
Frank believed that, in addition to analysing true legal case-books, “law students
should be given the opportunity to see legal operations”, like doctors in medical
schools: “Our law schools must learn from our medical schools. Law students
should be given the opportunity to see legal operations. Their study of cases
should be supplemented by frequent visits, accompanied by law teachers, to both
trial and appellate courts” (Frank, 1933, p. 916).

In a way that was revolutionary for the times, Frank proposed a pedagogical
method that he called “clinical”. Rather than operating deductively by applying
general abstract principles, it was inductive, attentive towards fact-finding, open
to the client’s needs and allied with the methods of social sciences in the study of
professional practices and the interaction between law and society.

The law student should be taught to see the interactions of the conduct of
society and the works of the courts and lawyers. [. . .] Knowledge of the
other social disciplines will help the lawyer to be useful to his clients. Moreo-
ver, it will enable him to take his place as a constructive member of the com-
munity. As draftsman of legislation, as lobbyist, as a member of a legislative
body, as advocate, as judge, as statesman, the lawyer should be adequately
‘socialised’.

(Frank, 1933, pp. 921-922)

The desired outcome of this model of education was to have students trained
not as mere technicians but as people conscious “of the possible values of a rich
and well-rounded culture in the practice of law”, as “the practice of law and the

11 An exponent of the moderate wing and of the rule of scepticism was Llewellyn. Cf., for
example, Llewellyn (1930, 1935).
12 This method was further developed by Bradway (1934, 1958)
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deciding of cases constitute not sciences but arts — the art of the lawyer and the
art of the judge” (Frank, 1933, p. 923). Frank’s proposal moved definitively
towards experimenting with abstract principles of doctrine in real cases, so as to
enable students “to see, among other things, the human side of the administra-
tion of justice” (ibid., p. 918). This is how he described his model of legal clinic:

The student must at one and the same time learn the technique of scientific
method, which he can acquire only through ‘sampling’, and he must acquire
a vivid sense of the existence of breaks, gaps, and problems. The clinics I am
now discussing carry him from the patient in the bed to the point beyond
which at the moment neither clinical observation nor laboratory investiga-
tion can carry him.

(Frank, 1933, p. 920)

Apart from giving law students the opportunity to learn the interaction of
legal theory and legal practice (Wizner, 2002) and see how the law is practised in
everyday life and in real contexts (court activities, lawyers’ offices), clinical legal
education has aimed to make justice accessible to all people, particularly the most
marginalised (Bryant et al., 2014)."* Clinical legal education has in fact been
based primarily on cases of clients who are marginalised, partly to make up for the
lack oflegal aid (Bradway, 1934) and partly because clinics perceive that analysing
cases by seeing them through the eyes of a powerless client can pave the way to
new perspectives, as we shall see in greater detail in Chapter 4.

However, there were only a small number of law school clinics in the first half
of twentieth century. Clinical legal education increased in the period of social and
political activism, from the mid-sixties and through the seventies, as an expres-
sion of clinical teachers’ commitments to social justice (Grossman, 1973-1974;
Wizner, 2002). Increasing the understanding of “the ways that the law reinforces
oppressive systems and the ways that it can be used to challenge them” (Shal-
leck, 2015) was at the core of the work of such pioneers as Anthony Amsterdam
(1984) and Gary Bellow (1973),'* who engaged in advocacy for social change:

As founders of a movement to change legal education, clinicians wanted
to bring those commitments within the law school. To do this, they began

13 According to Frank, “Six months properly spent on one or two elaborate court records,
including the briefs (and supplemented by reading of text-books as well as upper court
opinions) will teach a student more than two years spent on going through twenty of the
case-books now in use” (Frank, 1933, p. 916).

14 For a brilliant reconstruction of this movement, see Perelman (2014).

15 Sce also Bellow and Moulton (1978). The two scholars proposed organising a neighbour-
hood clinic based on the model of law and organising, in which collaboration between attor-
neys and clients would be fundamental and geared to highlight critical elements arising from
the practice of the law, in particular the relationships of power that can develop between
client and attorney. For criticisms of this mode, see also Piomelli (2016).
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creating educational experiences that reflected their desires to combat ine-
quality, poverty, exclusion and subordination, to make access to justice a
reality for all and to make the vision of the lawyer who pursues justice present
to law students.

(Shalleck, 2015)

As we shall see again in Chapter 3, these pioneers were very critical towards
legal education, since they thought that the practice in American law schools
was disengaged from the world and social facts and from lawyers’ responsibili-
ties toward their clients. The call for social justice was a central issue in their
discourse, fighting against inequality, challenging discrimination or giving voice
to the excluded. Providing representation to indigent clients and asserting the
dignity and autonomy of clients who suffered injustice were thus at the core of
clinicians’ emerging vision.!®

This work of reflexion or reflexivity about the art of lawyering — which started
with American Legal Realism and continued with clinicians — was to produce a
new movement, dubbed ‘lawyering theory’, which was much discussed in the
New York University Lawyering Theory Colloquium from the early 1990s.'” As
a continuation of American Realism, the lawyering theory approach invites the
study of the concrete details of cases, inverting the methodology: discarding the
cffort to construct abstract models as a starting point and then analysing ‘what
law ought to be’: when lawyering theorists apply law, they tend to ‘look first
at what happens in practice’. The idea is that legal meanings are not created in
judges’ decisions alone, but also in the activities that precede or are in any case
external to such institutional contexts, such as attorneys’ chambers. Attention
is focused on local situations, on what is the usual practice in a given commu-
nity and on the local dimension of the conflicts, in an effort to harmonise the
generalisation of the law with the particular nature of tangible meanings (Davis,
1992). Lawyering theory investigations aim to reveal the models that we take
for granted, the prototypes and structures that underpin legal practices, so as to
understand how shared meanings use conventional discursive practices to cre-
ate and maintain a dominant legal regime in specific contexts and structures. It
follows that one of the ways of conducting this kind of investigation in practice
is to ask what kind of stories and narrations have been used by the attorneys,
the judges and everybody else operating in the legal system. Starting from the
motto of “making the already familiar strange again” (Amsterdam and Bruner,

16 For an up-to-date overview of clinical legal education (from its origins to the present day),
see Wilson (2017).

17 The New York University Lawyering Theory Colloquium is “an interdisciplinary collabora-
tion of students and faculty interested in the analysis of lawyering as a means to a deeper
understanding of law. It involves a sustained effort to develop more formal methodologies
for exposing the processes by which troubles and aspirations in the world become, or fail to
become, ‘matters’ or ‘cases’ and move to formal or informal resolution through lawyering or
judging”. See Davis (1992, p. 187).
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2000, p. 1), lawyering theorists look beyond the logical structure of legal texts
to expound the possibility of structuring official discourses in alternative ways
(Davis, 1991, pp. 1635-1681).

The questions typical of a lawyering theory investigation are therefore: how
does legal culture operate within specific contexts and what tools does it use?
How are meanings created in everyday practice in court, in attorneys’ cham-
bers, in universities and everywhere else? How are meanings conveyed from one
generation to the next in this day and age? To answer these questions, lawyering
theory has adopted Bruner’s theory that states that reality and meaning are nar-
ratively constructed. In Sherwin’s words:

The cultural turn that takes us beyond modernist rationalism leads us from
narratives made up of ‘objective’ truths and ‘universal’ categories of ‘natu-
ral’ reason to a path of reflection about how meanings emerge in the first
place. This path invites us to explore a distinct set of issues, such as: (1) how
various narratives construct or obscure meaning in everyday legal practices;
and (2) how dominant legal discourses frame our experience and judgments,
telling us what is there (what the relevant facts are, or what a ‘fact’ is in the
first place), what norms apply, and what goals should be pursued by what
methods in a given context.

(Sherwin, 1992, p. 23)

Law itself constitutes an example of socially constructed reality: ‘doing law’
is considered to be a way of experiencing and constructing the world, a practice
that is not distinct from other ways of living, despite efforts to isolate its specific
nature (Amsterdam and Bruner, 2000).

The construction of legal meanings in everyday life is also the topic of New
Legal Realism. As I wrote in par. 2, since the time of Legal Realism, the idea has
been that the study of law was going to be integrated with the study of the social
sciences, so as to analyse the impact of the law in people’s lives and promote a
perspective of observation from the bottom up (Kruse, 2011-2012). Nowadays,
by partially pursuing the project of Legal Realism, New Legal Realism (NLR)
emphasises “the way law works for the average citizen, in daily practice”.'® In
order to capture the impact of reality on law and achieve a bottom-up analysis —
moving from the law in books to law in action, from everyday life to the highest
courts — New Legal Realists propose complementing empirical research using
cthnography, psychology and qualitative research, so as to understand how lay-
people relate their experience of the law in order to understand the real law. As

18 This approach has also been called studying “law in action” or “law on the ground”: www.
newlegalrealism.org/about.html. The aim is to understand “how law affects everyday life,
or it could mean studying how legal processes pan out for people who wind up in courts
or lawyers’ offices. It could push us to ask how well-meaning changes in administrative and
bureaucratic practices work out for the workers or the public”.
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New Legal Realists have pointed out that cross-disciplinary socio-legal partner-
ships, and especially new interpretative turns, have not influenced the broader
legal academy as much as many had originally hoped, they aspire to repackage the
cutting-edge insights of socio-legal research, amplify their significance and revi-
talise their impact for law school teaching and research. Thus NLR scholars fol-
low the original Realists in pushing to complement social science with study and
research about law in action, thereby exploring new directions in both research
and teaching (McCann, 2016, XIII-XXI). In order to reach this goal, they
“bring together legal theory and empirical research to build a stronger founda-
tion for understanding law and formulating legal policy” (Erlanger et al., 2005,
p. 2), preferring bottom-up research that prioritises individuals’ experience over
abstract theories.

My work also goes in this direction, bringing together paradigms and methods
borrowed from the humanities and the social sciences for the purpose of elaborat-
ing a narrative methodology as a basis for a research action that starts out from
human beings’ stories and views their social inclusion as its ultimate goal (sece
Chapter 9).%

3. Law and humanities and the narrative turn

American Legal Realism was to lead the way not only to subsequent develop-
ments in the clinical law approach, but in some sense also to the humanistic turn
in legal scholarship and in particular the Law and Literature and more widely the
Law and Humanities movements.

The origins of the Law and Literature Movement in the United States can
be traced back to two early twentieth-century essays: one by Wigmore, enti-
tled “A List of Legal Novels” (Wigmore, 1907-1908); the other by Cardozo,
entitled “Law and Literature” (Cardozo, 1925).2° This line of investigation,
which considers literature to be an important part of lawyers’ training and ethical
conscience, was taken up anew by Frank with two mid-century essays entitled
“Words and Music: Some Remarks on Statutory Interpretation” (Frank, 1947)
and “Say It with Music” (Frank, 1948). In these two essays, Frank compared
law with music, so as to develop the thesis that the activity of interpreting the
law is not a science — in the sense of a set of impersonal rules beyond the reach
of the human emotions and behaviour — but an art. The judge’s activity of inter-
preting the law can accordingly be compared to that of someone performing a
piece of music: “judges, when applying (and therefore interpreting) statutory
or other legal rules, may be compared with musical performers when playing
(and therefore interpreting) musical compositions; that, perforce, judges, like
musical performers, are to some extent creative artists” (Frank, 1948, p. 921).
The creativity of the judge is thus considered to be functional to interpreting

19 About action research, see Reason and Bradbury (2001).
20 Cf. also Cardozo (1931).
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and completing the work of the legislator with equity (Faralli, 2018). This issue
was subsequently taken up by James Boyd White, the thinker recognised for giv-
ing start to the second phase of the Law and Literature Movement. In 1973 he
wrote The Legal Imagination (White, 1973) and then a trilogy that includes the
books When Words Lose Their Meaning (White, 1984 ) and Heracles’ Bow (White,
1985). In these and other works, White criticised the cultural and legal currents
of the mid-1950s which forced legal education into a technical mould and gave
the impression that law is separated from other languages and the humanities at
large. For White, literature should be part of the judge’s ethical training: both law
and literature emphasise the dramatic aspects of individuals’ existence (Gearey,
2008, p. 272).

It was in this climate that a debate was rekindled in the United States in the
seventies about the relationship between law and the system of values and the
social and cultural context in which it is embedded — a debate that also took up
the question of what tools of critical analysis to provide law students with (Faralli,
2018).?! Law and Literature and Clinical Legal Education became part of those
tools, albeit with different perspectives and methods, contributing to the revolt
against legal formalism and projecting towards a policy of protecting the rights
of minorities, following in the footsteps of Critical Legal Studies (CLS), of Femi-
nist Theory and of Critical Race Theory,** all movements that to a considerable
extent shared a deconstructivist approach to the study of law and an interest in
individuals’ stories.

In fact, while Law and Literature was founded with the aim, on the one hand,
of giving jurists a literary and humanistic sensitivity (law #» literature) and, on
the other, of inviting them to make a critical reading of the law through the use
of literary techniques and philological means for the interpretation of legal texts
(law asliterature), in a more recent phase, it has been orientated towards the con-
sideration of Law as Narrative (Binder and Weisberg, 2000, p. 201 {f.). In fact,
one of the main purposes of the Law & Literature movement is to bring to the
attention of scholars the relationship between the legal text and the narrative pro-
cess through which the law itselfis originated as a human and cultural experience.

According to Robert Cover’s famous definition (already mentioned in Chap-
ter 1), narrative enables the bridge between individuals and institutions to be
built: “Law may be viewed as a system of tension or a bridge linking a concept of
a reality to an imagined alternative — that is, as a connective between two states
of affairs, both of which can be represented in their normative significance only
through the devices of narrative” (1983-1984, p. 9). Cover’s approach stresses
that law is always located in a social text, the material world that he defines as a
nomos: “A nomos, as a world of law, entails the application of human will to an

21 As both Faralli (2018) and Buono (2018) testity, there was a comparable trend afoot in Italy
at that time, moved by such jurists as Carnelutti (1935), who suggested introducing flesh-
and-blood clients into the study of law in universities.

22 For a reconstruction of these events, their differences and similarities, see Minda (1996).



The navrative turn in the legal field 49

extant state of affairs as well as toward our visions of alternative futures. A nomos
is a present world constituted by a system of tension between reality and vision”
(ibid., p. 9). Narration is concerned with what is possible and with the use of the
subjunctive:

The codes that relate our normative system to our social constructions of
reality and to our visions of what the world might be are narrative. [. . .]. To
live in a legal world requires that one know not only the precepts, but also
their connections to possible and plausible states of affairs. It requires that
one integrate not only the ‘is’ and the ‘ought’, but the ‘is’, the ‘ought’, and
the ‘what might be’. Narrative so integrates these domains.

(Cover, 1983-1984, p. 10)

As has recently been argued, this enables the individual case to meet with gen-
cral law: “law does not simply demand its supporting narrative, but also becomes
itself a narrative of multiple possible worlds of ends and means; not simply nomos
and narrative, but nomos as narrative and narrative as nomos” (Condello, 2017,
p.41).

Thus, since Cover’s works, narrative has become a “category of sociological
importance”, as it can provide phenomenological insights into law’s construction
and ordering of the social world (Gearey, 2008, p. 275). In addition to contrib-
uting to repairing the breach in order, legal narratives have a broader function
of contributing to processes of constructing the identity of the community, for
example of the nation state, drawing on founding myths, popular imagery etc.
In fact, narrating is a cultural tool: stories serve the purpose of enables society
to develop and imagine new possibilities, thereby contributing to achieve the
imagined community by creating a legal order and establishing legal categories
and qualifications (citizens/foreigners; honest/dishonest) to exclude those who
are not part of it. In this way, Cover contributed significantly to the narrative and
cultural turn, suggesting the benefits of a narratological literate approach to legal
discourse (Olson, 2014).

The narrative turn (Kreiswirth, 2008, pp. 377-382) is specifically identified
with the organisation of an important symposium “On Narrative”, in 1980.2
Distancing himself from a classical theoretical perspective (primarily structural-
ism), the literary critic Hayden White recognised narration as a sort of ‘impulse’
rooted in human nature and a ‘solution’ to the more general problem of how
knowledge is translated into the story, “how to translate knowing into telling”
(1981, p. 1). For White, it was clear that inserting events into a narrative struc-
ture meant giving them a ‘meaning’, rather than making it possible to draw up
a mere chronological listing, which is what would result from an orthodox, his-
torical or scientific perspective: “every narrative, however seemingly ‘full’, is con-
structed on the basis of a set of events which might have been included but were

23 See the special issue of Critical Inquiry on Narrative (Mitchell, 1980).
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left out; and this is as true of imaginary as it is of realistic narratives” (White,
1980-1981, p. 10).2*

Bruner, whose approach I reconstructed in detail in Chapter 1, has similarly
shown how narrative contributes to the construction of the autobiographic self:*

Self making is a narrative art, and though it is more constrained by memory
than fiction is, it is uneasily constrained, a matter to which we shall come
presently. Self-making, anomalously, is both from the inside and the outside.
The inside of it [. . .] is memory, feelings, ideas, beliefs, subjectivity. [. . .]
But much of self-making is from outside in — based on the apparent esteem
of others and on the myriad of expectations that we early, even mindlessly,
pick up from the culture in which we are immersed.

(Bruner, 2003, p. 65)

Finally, ethnographic approaches to narrative followed Geertz’s metaphor of
culture as text to focus on epistemological problems connected with the produc-
tion of ethnographic texts (Clifford and Marcus, 1986).

The narrative turn in the humanities has thus highlighted that “Narrative is
[. . .] not confined to the literary realm but rather appears as a basic cultural tool
used to make sense of experience” (Erll, 2008, p. 89).

Since its inception, the study of narrative in law has ended up becoming a field
in its own right and with its own nature, both a method for investigating legal
reality in legal discourse, inside and outside formal tribunals, and a tool for com-
batting the dominant élite, for example by constituting the way for a woman to
tell her own story, the way for an individual to belong to an ethnic group, the way
for an individual to seek vindication or recognition etc.*

In 1981, Bennett and Feldman carried out a study that for the first time intro-
duced the theory — not without criticism — that the effective representation of
a case in court depends above all on the storytelling ability of the legal actors
(accused, lawyers, witnesses). In their view, jurors tend to base their decision on
an evaluation of the “overall narrative plausibility”?” and “coherence” of the sto-
ries narrated, as well as considering them on the whole rather than on the basis
of the verification of individual elements of the story. They also found that the
structure of a story had a considerable impact on its credibility.

24 This vision is not so far from that of Bruner (1991), who explained how reality is represented
in the act of learning about it through the narration that constitutes it. Bruner himself
acknowledged that he was indebted to White’s theories.

25 Cf. also Bruner (1997). Similarly, Charon (2006, p. 65 ff) stresses the importance of stories
in defining a patient’s pathology.

26 Gearey (2008) proposes four categories to identify the reception of narrative theory in the
legal field: 1) the use of narrative insights for the adjudicative process; 2) a law and literature
approach where literary narratives are studied for their relevance to the law; 3) the use of
philosophical accounts to provide general jurisprudential accounts of law; 4) the use of nar-
rative construction of identity in feminism, critical race theory and post-colonial theory.

27 For a critical reappraisal of this theory, see Jackson (1996).
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In 1989, the University of Michigan dedicated a symposium and a special issue
to Legal Storytelling. It was an event that scholars judged significant, considering
it to be an indication of the opening of the Law School to a different approach to
law.?® The main lesson learned through the symposium was that, in addition to
highlighting ‘diversity’ (e.g. feminist legal theories, race-related issues and sexual
difference), stories narrated in a legal dispute have the power to communicate the
‘truth’, even though they constitute only one of the possible ways of observing
the world. Stories are always descriptions made from different points of view and
are informed by their narrators’ different cultural backgrounds. In one of the
contributions to the symposium, for example, its author Scheppele highlighted
how stories” underlying structures always make their way to the fore, despite
all the variations in content, style and tone. The ‘judicial narrative’ is no less
structured than any other narrative genre, since it is incorporated into a broader
institutional structure that “reduces its solutions to routine and plays up the value
of regularity” (Scheppele, 1988-1989, pp. 2073-2075). In his contribution,
meanwhile, Delgado highlights the function of ‘community building’ typical of
stories, basing those communities on a shared culture of agreed meanings. They
“can open new windows into reality, showing us that there are possibilities for life
other than the ones we live” (Delgado, 1989, p. 2414).

In 1996, Brooks and Geewirtz published a collection of essays about law’s
stories, showing how academics’ interest in literature and narration is related to
overcoming the idea of objective truth and accepting the awareness that real-
ity is socially constructed. The scholars believe that the narrative turn is of the
‘politically reformist” type, evidence of a greater public dimension of law, with a
realisation that the traditional models of judicial analysis are somehow connected
to maintaining the status quo and do not respond sufficiently to the interests
of certain local and social groups (such as minorities and women) (Brooks and
Geewirtz, 1996).

At the same time, Ewick and Silbey (1998) collected stories about law from
everyday life, showing an interest in understanding the connections between eve-
ryday human consciousness of legal problems and the practices of law. Moving
the focus of investigation from legal texts to everyday legal practices, the two
scholars made a significant contribution to the postmodern awareness that the
law should give more definite consideration to the ‘life of the people’ it aims at.

Subsequently, by considering the law as “a storytelling enterprise thoroughly
entrenched with culture”; the noteworthy work of Amsterdam and Bruner,

28 The symposium featured several different contributions, conveying ‘unconventional” mes-
sages, mostly the product of the authors” own experiences. Some of these authors, such
as Mari Matsuda, David Luban and Milner Ball, reported the official versions of stories
that had been the subjects of decisions, illustrating how the stories selected by the courts
have the ‘power of truth’, even though there might be other versions suitable for lead-
ing to other conclusions. See the minutes of the Legal Storytelling Symposium in The
Michigan Law Review, 87, 1988-1989; in particular, cf. Cunningham (pp. 2459-2494);
Delgado (pp. 2411-2444); Luban (pp. 2152-2224); Massaro (pp. 2099-2127); Scheppele
(pp- 2073-2098); Winter (pp. 2225-2279).
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Minding the Law, published in 2000, became a turning point in the applica-
tion of the narrative turn to the law (Brooks, 2006). Starting out from different
backgrounds (legal and psychological), the authors bring their vast knowledge of
narrative theory to bear to explain how understanding narrative helps us decipher
how lawyers persuade courts, how courts construct their understanding of law
and how these stories shape our collective lives. By examining the judicial opin-
ions of the American Supreme Court, the authors aim to explore the underlying
relationships between the court’s decisions and the American culture of which
they are considered expressions.

It is in this perspective, i.e. that of identifying a methodological value in the
approach of law as narrative, that the study conducted by Binder and Weisberg
(2000, pp. 232 ft.) belongs, listing at least five uses of narration in legal scholar-
ship: 1) as a source of practical wisdom; 2) epistemological insights; 3) moral
improvement; 4) political subversion and 5) psychological integration. With the
aim of refuting the common misconception that narrative is reduced to revealing
the authentic subjectivity that law suppresses, the two scholars call attention to
the fact that narration is an indispensable element in the process of constructing
legality, of which the stories of individuals, both as individuals in themselves and
as communities, are part.

The study of “legal narrativity” was subsequently presented by Brooks (2002,
p. 2) as a useful enterprise. As an eminent scholar in this field, he argues that nar-
rative should be considered as a legal category with a crucial role in the process
of legal adjudication and in the construction of legal reality:

If the traditional supposition of the law was that adjudication could pro-
ceed by ‘examining free-standing factual data selected on grounds of their
logical pertinency’, now increasingly we are coming to recognise that both
the questions and the answers in such matters of ‘fact’ depend largely upon
one’s choice (considered or unconsidered) of some overall narrative as best

describing what happened or how the world works.
(Brooks, 2002, p. 1)

Obviously, in recognising the potential of legal narrative as an autonomous
field, Brooks is aware of the possible resistances and the suspicion of legal schol-
ars, who might consider narratology a threat to law’s autonomy and hermeticism.

Although this list lays no claim to being exhaustive, the works mentioned pre-
viously constitute significant contributions to the turn to narrative in the law and
the storytelling enterprise. In fact, with time, the law as a narrative approach has
thus ended up becoming a tool for making a critical analysis of the law, contribut-
ing to revealing particular, implicit and often instrumental elements that are often
left unstated by formal law, including grass-root requests — the voices of the more
vulnerable parts of society — and paving the way for other forms of expressiveness
typical of the humanities. The recent transition from the label of Law and Litera-
ture to the broader one of Law and Humanities marks the determination to har-
monise the study of law with that of other forms of human expression (literature,
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films, theatre, painting), so as to reduce the technicality of the law and include
other cultural dimensions of experiential life in legal discourse, as a possible bond
for a life in common inspired by principles of empathy and acknowledgement
of others as underlying principles of modern democratic societies (Nussbaum,
2010; Sarat et al., 2010; Manderson, 2018).

On the other hand, legal narrative has been employed with practical wisdom
as a tool for lawyering and especially fact construction and lawyer-client relation-
ships. Thus, for example, moving from a dimension of theoretical analysis to a
practical one, the first conference on Applied Legal Storytelling, organised in
2007, illustrated the birth of a new movement interested in “the use of stories —
and of storytelling or narrative elements — in law practice, in law-school peda-
gogy” (Rideout, 2015, pp. 247-264). Some of the participants were teachers
of legal writing programmes in law school clinics. In fact, as argued by Robbins,
“storytelling is the backbone of the all-important theory of the case, which is the
essence of all good lawyering”.? She also notes that the Applied Legal Storytell-
ing Movement shares common ground with the Law & Literature Movement,
for example the theories that underlie legal storytelling (narrative, rhetoric or
semiotic), the ethical implications of legal storytelling and the presence of legal
themes in literary works. Other participants, such as Kiernan-Johnson, propose
shifting the focus of AppLS from story, narrative and storytelling to narrativity,
arguing that narrativity is both more inclusive and more accurate than storytell-
ing, with the ability “to capture the breadth of material falling within AppLS’s
purview. [...]. AppLS [. . .] seeks to add something new. The legal texts and per-
formances it focuses on are those likely to be encountered in actual legal practice:
real legal briefs, real oral arguments, all marked, to some degree, by narrativity”
(Kiernan-Johnson, 2012, p. 94).

Shifting from the American academic panorama to the European one, Gaakeer
(2017)% — co-founder of the European Network for Law and Literature’' — then
proposed reflecting on the elaboration of a legal narratology with a European
matrix. In fact, when expounding on an interest that is both theoretical, as a legal
scholar and expert in law and literature, and at the same time practical, as a judge,
in addition to being conscious of the role played by narration in selecting facts
and in determining the outcome of a case, this scholar also considers the narrative

29 Cit. in Rideout (2015, p. 248).

30 On the concept of Narratology, see Fludernik (2009), Prince (1982,/2012).

31 In 2007, the EURNLL was established with the aim “to reflect on and thematise possible
differences between European Law and Literature work and that of Anglo-American schol-
ars and related legal cultures”. The EURNLL is also linked to the European Narratology
Network (ENN), an association of individual narratologists and narratological institutions,
whose focus is on narrative representation in literature, film, digital media etc. in all Euro-
pean languages and cultures. In 2008, the University of Bologna held the first national
conference of the Italian Society for Law and Literature (ISLL), which was inaugurated by
Jerome Bruner. The ISLL is devoted, among other fields, to the exploration of the binomial
of law and narrative. See Mittica (2015, p. 22).
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approach to be the most suitable way for achieving cultural access to the study
of law. Starting out from the realisation that when the narrative turn is presented
as an antidote to juridical formalism and to the excess of technicality, it remains
purely academic and is not absorbed by practitioners, she suggests that judges
should develop a narrative ability and knowledge as parts of a legal methodology
(Gaakeer, 2017, p. 337 ff).

Acting on Gaakeer’s invitation to judges to increase their awareness about the
narrative mechanisms characteristic of the interpretative process, I shall focus on this
issue in greater detail in Chapter 6.3 Before that, starting with Chapter 4, I invite
practitioners (attorneys, mediators) to learn how narration can be employed to sup-
port not only their everyday professional practices, but also their client’s capacity to
act as an agent and participant in the solution of the case (Chapters 7-9).

On a more general level, I should mention that two international symposia
were recently organised in Italy and Europe for the purpose of responding to this
need to harmonise theoretical and practical dimensions in the study of law and
humanities, illustrating both the shared humanistic roots of law and humanities
and legal clinics and the possibility to find in narration a potential tool for linking
these two perspectives and including the participation of laypeople in juridical
discourse.?* To achieve this goal, I personally argued for a research programme to
be conducted “with people rather than on people, starting out from the client’s
needs and working together, also in collaboration with institutional and local
actors, in order to increase social justice programmes and ensure that their voice
is heard in decision making” (Di Donato, 2018). I shall develop on this proposal
more fully in Chapter 9 and in my conclusions, by designing a socio-clinical space
shared by both clients (laypeople) and expert actors, with the aim of increasing
legal knowledge and awareness about how the law operates in specific legal sys-
tems (in daily life, in administrative practices and in court proceedings).

Continuing in this European-inspired direction towards research in legal
narratology and narrative practices, the next step will be the organisation of a
special workshop on the topic of Law and Narrative entitled “Dignifying and
Undignified Narratives in and of (the) Law”, during the 2019 World Congress
of the International Association for the Philosophy of Law and Social Philosophy
(IVR). This workshop will bring together researchers from the Italian Society
for Law and Literature, the European Network for Law and Literature and the

32 In addition to European projects, there is also one national research project deserving of
attention. “On stories and storytelling as a basic cultural condition underlying the Norwe-
gian criminal process” is directed by Frode Helmich Pederson in Norway: www.uib.no/
personer/Frode.Helmich.Pedersen.

33 See the volumes of the Proceedings of the conference organised in Naples in 2015 entitled
Clinical Teaching in Italy and the Rest of Europe: Theoretical Roots and Practical Dimensions
(Di Donato and Scamardella, 2016) and of the Special Workshop entitled Law & Humani-
ties and Legal Clinics (at the XXVIII World Congress of the International Association for
the Philosophy of Law and Social Philosophy (IVR) — Lisbon, July 17-21, 2017, Peace based on
Human Rights) (Di Donato and Heritier, 2018).
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Lucernainris®* for the purpose of developing on the idea that narration can be
considered as a legal category, a tool for analysing the law and a practical device.%

4. Toward a legal case analysis: uses of narratives

While Gaakeer thus used her experience as a judge to furnish a positive response
to Brooks’ question — whether law needs a narratology (Brooks, 2006) — and
to increase awareness of the function of narration in law, my aim is to elabo-
rate a narrative methodology for legal case analysis. I will do this by means of a
sequence of steps: by proposing research hypothesis and methodological frame-
works (Chapter 3); by showing how narrative works in practice in constructing
legal reality within the interactions between clients and attorneys (Chapters 4-5);
by highlighting that even judicial decisions take narrative forms (Chapter 6); by
claritying that legal narratives are culturally situated (Chapters 7-8), and finally
by proposing a socio-clinical devices for solving cases collaboratively that includes
clients’ voices (Chapters 9 and conclusions).

Thus, in addition to identifying the characteristics of narrative listed in Chap-
ter 1 (par. 4), I for my part am also suggesting a preliminary step that consists in
describing some possible uses or features of ‘narrative’ that I have experienced
in recent years in different fields of law (such as labour law, family law and immi-
gration law) as lenses for case analysis. I shall dwell in particular on the function
of modelling reality and interactions that is typical of narration, as well as on its
inclusive, analytical and clinical function. While the following listing cannot be
considered exhaustive, it can serve to identify some ways to approach the study
of narratives in law.

4.1. Storytelling is a way of shaping the world

As I have been explaining since Chapter 1, sociocultural psychologists, cultural
anthropologists, literary critics and medical scholars point out the aptitude of
human beings to organise the knowledge of reality through narration (Bruner,
1991; Brooks, 1992; Charon, 2006; Herman, 2002; Kafalenos, 1999; Mink,
1978; White, 1980-1981). This is not a descriptive approach: narrative is a mode
of thinking, “the mode that relates to the concrete and particular as opposed to
the abstract and general” (Ryan, 2008, p. 345). The famous sentence “Stories
construct facts that comprise them” (Amsterdam and Bruner, 2000, p. 41) sum-
marises the passage from a deductive to a constructive logic of human knowl-
edge, also in the context of the law. By adopting a narrative approach, we can
thus analyse how facts are shaped within a legal dispute, by whom and by what
means. This is the type of analysis that I shall propose from Chapter 4 onwards.

34 Lucernaiurisis the Institute for Interdisciplinary Legal Studies which will host the IVR 2019
Conference.
35 See the Call for Papers at the following link: www.ivr2019.org/special-workshops.
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4.2. It brings together facts, human agency and places

In a socio-constructivist approach, events, actors, time and location acquire mean-
ings through a narrative structure — a plot — that organises them in causal, tem-
poral and emotional terms (Bal, 2009; Charon, 2006, pp. 48-51), in everyday
discourses as well as in legal discourse. The plot is ‘dynamic’, bringing together
facts and (human) agency (Daiute, 2014). As I wrote in Chapter 1, in a legal story,
as in a literary novel, we can thus identify the plot, the characters and the setting
as the key elements that make up a narrative (Brooks, 1992; Kafalenos,* 1999;
Propp, 1968; Ricoeur, 1980-1981). Every narrative plot contains a ‘theory’ of the
events, the actions, the emotional states, the function of the characters etc., and
is inevitably constructed starting from the narrator’s point of view.?” Plot analysis
enables us to develop a sophisticated tool for understanding how a legal story is
constructed, as I shall illustrate in Chapters 46 and later in Chapters 7 and 8.

4.3. It is a relation tool

Storytelling makes the bridge between minds and cultures possible, linking indi-
viduals to society (Bruner, 1986). People use it to do things, to connect with
other people, to deal with social structures, echoing, resisting and transforming
institutional discourses (Daiute et al., 2015). Narrating is a tool “for managing
(mediating) self-society relationships” (Daiute, 2014, p. 19). This aspect of nar-
ration will emerge in Chapters 4 and 7, in particular where the individuals in
question have to cope with dynamics of relationships in their working contexts.
I shall show that conflicts very often originate in breaches of norms of good
behaviour and good faith in interpersonal relations. It is by managing relation-
ships (thus filtering the application of the law) that solutions are reached. Because
of its relational nature, “narrating can be a means of social inclusion”, a way to
include and empower voices of a minority by mediating situations, relations and
purposes (Daiute and Kreniske, 2016). This aspect comes to light primarily in
cases of integration (Chapters 8 and 9), where the issue is one of allowing due
space for the foreigner’s story so that it can mediate her or his position with
regard to the institutions of the host country.

Legal narratives may have both a conservative and a subversive or transformative
value of the social order (Ewick and Silbey, 1998; Andrews et al., 2008):3 people
may use them to conform to preferred narratives in society, but also to express

36 Kafalenos proposes a comparison between the actions of the characters in a story and the
actions of individuals. In both cases, there will be actions generated from information avail-
able that produces events that will be interpreted and will produce new actions. Characters
and actions, individuals and events are held together by the narrations. For a reconstruction
of the structuralist approaches, Cf. Andrews et al. (2008, p. 23 ff).

37 This definition can be attributed to the anthropologist and linguist Ochs (1997,
pp- 185-207).

38 On the subversive power of stories, cf. Ewick and Silbey (1995, spec. p. 199 ff).
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counter-conforming experiences and ideas. Thus court decisions and lawyers’ nar-
rations may or may not deal with the hegemonic culture in society, in ‘maintain-
ing’ a given order or in subverting it, in shaping collective representations of the
law and social life.*” Using a detailed analysis of the role played by the attorney
and the judge (Chapters 5 and 6), I intend to show that the attorney’s narration
may also be subversive in nature, while that of the judge tends to be conservative.

4.4. A social and cultuval process

Stories are the product of individual and collective experience (Bruner, 1986;
Liszlo, 2008; Sammut et al., 2012) and are constructed according to cultural
scripts: tools such as films, novels, tales, myths or visual images circulating in soci-
ety (Smith and Jofte, 2013; Sherwin and Wagner, 2012) are bearers of values and
visions of the world (Jovchelovitch and Bauer, 2000). The use of collective refer-
ences provides a common base from which to share experience (Levasseur, 2014)
and maintain a culture’s consistency. Legal meanings and representations of the
truth depend on the context, on a knowledge that is culturally constructed and
embedded in local and interpretative practices (Geertz, 1973). Public legal nar-
ratives (constitutional texts, parliamentary discourses, laws, administrative deci-
sions), for example, are essential for producing legal knowledge and achieving
an imagined community, determining who belongs and who does not (Cover,
1983-1984; Daiute et al., 2015; Olson, 2015). This, for example, is what I dem-
onstrated in my individual work (Di Donato, 2016) and the collaborative effort
(Di Donato and Mahon, forthcoming a); reconstructing the meanings of the
term ‘integration’ in the Swiss legal order. A reading of the messages issued by
the Swiss Federal Council and the confederation’s legislative instruments enabled
me to illustrate how the question of naturalisation in Switzerland has been an ele-
ment of the means used to manage society since the last century.

4.5. A site for action

In an ethnographic approach, legal narratives may be considered in their dynamic
dimension, located within social practices and the contexts of specific actions
(business, organisational etc.).** They constitute a way of acting or more accu-
rately of ‘inter-acting’, since one of the main functions of narrative activity is
building relations between the members of one and the same culture (Ochs and
Capps, 2001). An ethnopragmatic approach then especially takes into account the
interactive and relational dimensions of narratives that deal with communicative

39 The reference is primarily to what is known as the sociology of narration, as proposed, for
example, by the scholars Ewick and Silbey (1998, p. 30), for whom “[sociology] recognises
that narratives are social acts performed within specific contexts that organise their meanings
and consequences”.

40 Regarding narratives and contexts, Ochs and Capps (2001) conceptualise ‘conversational
narratives’ in order to emphasise the interactive and collective nature of narration.
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exchanges. This contextual dimension of the narrative analysis — still not suf-
ficiently developed by legal scholars — deals with a dimension of inter-activity
between human beings.*! This is the approach that I have basically adopted to
reconstruct stories in Chapters 7 and 8, by highlighting the tangled web of rela-
tionships and the implicit cultural codes that govern the solution of a case.

4.0. . . . for lawyeving and adjudication

Storytelling is a tool for lawyering, especially for engaging with clients and devel-
oping a lawyer-client relationship. Leading clinical scholars have sought to iden-
tify how narrative theory can yield narrative practices that help lawyers develop
a better understanding of their clients’ lives and their clients’ desires in seeking
help through lawyers (Elmann et al., 2009, p. 139 ff). In their view, telling the
story is the ‘cure’ for silenced or powerless voices to be heard (Delgado, 1989).

Narrative as a tool for mediating in lawyer-client relationships — much as in the
case of doctor-patient relationships — will be analysed in Chapters 4 and 5. Narra-
tive is obviously also an essential part of legal decision-making, as I shall show in
Chapter 6, and a sophisticated tool for conducting in-depth analyses of the rela-
tionships of power that provide the backdrop to legal disputes, as I shall illustrate
in Chapter 7. The issue of educating lawyers to take clients’ narrative ‘seriously’
will be raised in Conclusions.

4.7. ... and for visualising

The integration of narrative approaches with visual studies may help to consider
how the visual element is central to the cultural construction of social life in
contemporary societies, as social categories are not natural, but constructed, and
these constructions can take visual form. Institutions mobilise certain forms of
visuality to order the world and in imposing specific visions of how society func-
tions (Haraway, 1991, pp. 5, 188). As argued by Sherwin (20122013, p. 15):
“images do not merely add to words. They are transformative, both qualitatively
and quantitatively [. . .] both in the terms of the content that they display and
the efficacy of emotion and belief that they evoke. Much of the power of the
image derives from the way it performs its function — how we mind the image for
meaning’s sake”.*> Thus ‘the agency of the image’ can be considered as a part of
a broader story about clients’ specific legal paths, as I shall show to some degree
in Chapter 8.

At the end of this reconstruction, I should also like to clarify that, despite the
many definitions of story, narrative and narrating that abound, I shall use ‘story’
and ‘narrative’ as synonyms. I construe ‘story’ to mean not a single event, but a

41 Among the works that ethnography devotes to analysing the judicial discourse, see for exam-
ple Conley and O’Barr (1988, pp. 467-508).

42 See also Sherwin (20122013, pp. 192-212) and the more recent work edited by Mander-
son (2018) on the intersection between legal and visual discourses.
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chain of events linked together by a plot. Similarly, I understand ‘narrating’ and
‘storytelling” as synonyms that refer to the act of narrating.

5. Conclusions

With its reference to hermeneutic thinking, but also to American realism and
more recently to neo-Realism, this chapter further clarifies the epistemological
and methodological premises for a narrative case analysis, as sketched out in part in
Chapter 1. Having clarified the distinction between ontology and epistemology, it
specifies that it is the use of the latter that is more likely to help us answer the ques-
tion: how does reality, how do facts enter into a legal dispute? For a constructivist
and narrativist epistemology, this option does not in fact constitute an alternative
to the idea of truth, but aims at creating the premises for an ever-increasing preci-
sion of experience, examining the various different points of view that contribute
to modelling reality in the legal process. Hence the interest in analysing some of
the many dimensions that can be investigated in law by means of narration.

In the following chapters, by combining most of the dimensions described pre-
viously (par. 4), I adopt a case-study approach, showing the potential of narrative
as a tool for legal case analysis and fact construction and a device for supporting
legal actors’ performances/actions.
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3 Fact construction

Contexts, roles and methods

Continuing along the path laid down in Chapters 1 and 2, this chapter completes
the definition of the theoretical and methodological premises that provide the back-
drop for case analysis. It describes some of the various different lines of research
that have developed around the issue of fact investigation in both Common Law
and Civil Law contexts since the second half of the twentieth century, ranging from
a theoretical to a practical dimension. Incorporating suggestions derived from a
variety of disciplinary areas, including the theory of law, procedural law and the
sociology of law, it opts to locate case analysis within the sociological perception
of legal proceedings as a dynamic place of interaction between legal actors. Finally,
in order to illustrate my thesis that facts are constructed in the course of the legal
process, the chapter fully describes a methodology based on tools typical of the
social sciences that I have experienced over the years, so as to analyse cases and the
interactions between the various legal actors: clients, lawyers and judges.

1. A plea for fact investigation: Jerome Frank
as a pioneer

The issue of fact investigation has a long history, and yet is extremely perti-
nent today. In legal theory, fact investigation has a long history, dating back to
American legal realism, in which the legal philosopher Jerome Frank questioned
whether facts were objectively reconstructed in the framework of a trial. Express-
ing an opinion that was revolutionary for the time, Frank stated that facts are not
“data”, they are not “found” and are not waiting around somewhere to be dis-
covered. Instead, he argued that facts are “made” — that is, created by the court
on the basis of subjective reactions to the witnesses’ stories:

Considering how a trial court reaches its determination as to the facts, it is
most misleading to talk, as we lawyers do, of a trial court ‘“finding’ the facts.
The trial court’s facts are not ‘data’, not something that is ‘given’; they are
not waiting somewhere, ready-made, for the court to discover, to ‘find’.
More accurately, they are processed by the trial court — are, so to speak,
‘made’ by it. On the basis of its subjective reactions to the witnesses’ stories.

(Frank, 1949, pp. 23-24)
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Frank thus drew attention to the point that subjective dimensions (such as
opinions, perceptions and cognitive bias) are part of the process of construc-
tion of legal reality (Paul, 1959, p. 77), with regard not only to judges, but also
to witnesses, who in turn are also ‘fallible’, as they may have misunderstood or
mistaken what they saw, or simply be unreliable, so that their evidence is biased:!

Most legal rights turn on the facts as ‘proved’ in a future lawsuit, and proof
of those facts, in contested cases, is at the mercy of such matters as mistaken
witnesses, perjured witnesses, missing or dead witnesses, mistaken judges,
inattentive judges, biased judges, inattentive juries, and biased juries. In
short a legal right is usually a bet, a wager, on the chancy outcome of a pos-
sible future lawsuit.

(Frank, 1949, p. 27)

Frank’s scepticism is not to be equated with some form of absolute relativ-
ism. One of his contributions was to draw attention to certain critical aspects
of fact-finding — the possibility that mistakes might be made, the role played by
subjectivity in perceptions and representations — and the impossibility of perceiv-
ing these aspects as a result of logical deduction and reasoning. With the aim of
shedding light on certain critical passages in the process of ascertaining facts,
Frank thus advocated for an accurate factual investigation rooted in social sci-
ence methods, bringing together the generalities of the law, interpretive frame-
works and social and individual representations to contextualise and analyse law
in action, i.c. the law that is created by the activity of judges, of attorneys etc.
(Frank, 1930, 1947, 1948).

Although we now find Frank’s intuition to be obvious as well as pertinent,
the issue of fact-finding, as I mentioned earlier, requires far greater exploration.
In general, two trends can be identified in the area of fact-finding. On the one
hand, scholars focus their discussion on the acquisition of truth, in accordance
with a specific legal theory or legal epistemology (Jackson, 1988; Samuel, 2016;
Twining [1990, 1994], 2006; Taruffo, 2009). On the other hand, the use of
storytelling in law (Amsterdam, 1984; Sheppele, 1988-1989; Sherwin, 1994)
has opened new perspectives in socio-legal research and in clinical legal educa-
tion, highlighting how legal reality and legal facts are not recounted by narrative
but constituted by it (Amsterdam and Bruner, 2000; Di Donato, 2008; Aiken
and Shalleck, 2016; Berger and Stanchi, 2018).

Following this dual trend, the next paragraph (par. 2) describes some posi-
tions of relevance in the recent debate. The chapter then continues with recon-
structions of a selection of contemporary approaches to fact-finding, placing this
thinking in the Civil Law context of Italy and dwelling in particular on the theory
of the construction of factual utterances proposed by the Italian proceduralist

1 For a more detailed reconstruction of Frank’s sceptical conception and the criticism levelled
at him, see Twining ([1990, 1994 ], 2006, p. 99 ff).
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Michele Taruffo (par. 2.1). Using this theoretical background as a starting point
for a critical discussion, it analyses my own proposal for a culturally located narra-
tive process of fact construction (par. 2.2), specifying certain premises for inves-
tigations, such as the definition of the context (par. 3), of legal dispute (par.
3.1.) and the role played by the parties in shaping the dispute (par. 3.2). Lastly,
it illustrates in detail the method used in this book to reconstruct cases (par. 4),
arguing for the usefulness of an analysis in context (par. 5).

2. A dual trend: from theory to practice

Starting out from a perspective of legal epistemology and writing in the framework
of'a more extensive work dedicated to legal reasoning and to legal method, Geof-
frey Samuel believes it was counterproductive to reduce knowledge of the law
to mere norms, without considering the facts. At the same time, he stresses that
knowledge of the facts is mediated in any case by legal categories and institutional
dimensions: institutions and concepts “act as bridges between the worlds of law
and social fact” (2003, p. 173). Samuel argues that even science does not treat
facts as ‘real’, since science aims at constructing models of the real world, which
it then uses to explain and forecast the phenomenon thus modelled. He suggests
that this approach could be applied directly to the law, which does not operate
directly on the facts, arguing that it is lawyers who build bridges between the social
and the legal world. He then concludes that, given the process of construction
and reconstruction to which they are subjected before being formally assigned to
a ‘stable’ legal category, the facts in a legal dispute are not real, but virtual facts.

From a legal theory perspective, it is worth remembering that, in a series of
essays that led to his well-known book Rethinking Evidence ([1990, 1994],
2006), William Twining builds on a vision that he describes as “contextualist” or
“realist”, the premise that “reality is a social construction and not something out
there waiting to be found” (ibid., p. 15). He considers that rules, institutions,
trials and legal methods can only be understood if they are located in a broader
context, rather than in isolation: “rules are important — indeed a central feature
of law — but for the purposes of understanding, criticising, or even expounding
the law, the study of rules alone is not enough. Rather, legal rules, institutions,
procedures, practices and other legal phenomena need to be set in some broader
context” (ibid., p. 167).

Conscious of the limits of a study that is not contextualised in adjudication,
one of the crucial theses of his essays “relates to the uses and limits of ‘reason’ in
fact determination” (ibid., p. 6). In Taking Facts Seriously in particular, Twining
argues that “questions of fact deserve as much attention as questions of law” as
questions of fact, along with the questions of law, represent the key phase of the
transformation of “daily events” into “legal stories” (ibid., p. 7).? In fact, it has
been noted ever since the time of Jerome Frank “that an imbalance exists between

2 For further information about this issue, see Chapters 5 and 6.
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the amount of attention devoted to disputed questions of law in upper courts and
the amount devoted to disputed questions of fact in trials at first instance” (ibid.,
p. 15). Evidence, proof and fact-finding do not seem to be accepted generally as
integral and focal elements in jurists’ training, nor in general of legal research,
legal literature or law reforms (ibid., p. 16).? Lastly, another issue has traditionally
been neglected by legal theorists: the role played by narrative in legal discourse.
Although Twining challenges the idea that “constructing stories is ‘the central act
of the legal mind’” (ibid., p. 287), in his essay Lawyers’ Stories, he recognises that
narrative plays a central role in legal discourse. Lawyers use narration as a tool to
shape fragments of information and single elements of proof within an ordered
meaning that has a significant relevance for the law.

In his turn, in a semiotic perspective of the law as a form of communication
rooted in the work of structuralist semiotics, Bernard Jackson argues that nar-
rative is an essential part of legal decision-making. His thesis is that “ ‘narrative
coherence’ structures the intelligibility of both fact and law in the adjudicatory
process” (1988, p. 1), pointing out that narrative coherence is used as a primary
principle for organising and manipulating factual reconstruction of events within
the legal dispute. Despite the fact that legal reasoning tends to represent itself as
scientific, it makes use of narrative forms: “Narrative structures inform not only
the content but also the manner in which stories are told. Events may be brought
out in testimony in a sequence different from that in which they are claimed to
have occurred” (ibid., p. 11).

To some extent breaking away from the analytical approaches mentioned previ-
ously, contributions with a more revolutionary impact have amply demonstrated
the pertinence of a narrative approach to fact-finding.* Continuing seamlessly
from Frank’s teachings, yet without discerning a thread common to the various
schools of thought, clinicians in particular have continued practising a sort of fact
scepticism. As Shalleck recently wrote:

Clinical scholars are the inheritors of many intellectual traditions that have
challenged the givenness of facts. What is surprising, however, is that so
much legal thought has failed to take the broad and deep intellectual cri-
tiques of the stability and certainty of factual accounts of the world seriously.
These critiques have been treated largely as beside the point. Clinical schol-
ars have brought these insights into the realm of legal theory.® As in their

3 The most significant objection tackled by Twining when proposing the introduction of what
he calls “fact-handling” as an autonomous discipline is that it would be superfluous to teach
it, since how a fact is constructed is something that is learned in practice.

4 The reference is primarily to the theories of Bernard Jackson (1988), Neil MacCormick
(1984) and Ronald Dworkin (1986). The approaches proposed by these authors are largely
inspired by rules of consistency internal to legal texts or by the application of rules, such as
those governing stare decisisin Common Law systems.

5 Milstein, Clinical Education, Indeterminacy and the Reform of the Law School Curviculum.
Manuscript on file with the author.
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conflicting understandings of lawyering, clinical scholars differ significantly
in their understandings of facts. Nonetheless, across all the schools of clinical
thought, clinical jurisprudence makes factual inquiry and knowledge a cen-
tral component of an understanding of what the law is and how it operates.

(Shalleck, 2015)

Clinical scholars have thus problematised the issue of fact investigation, devel-
oping approaches that combine both theory and practice, taking into account the
significance attributed to legal rules in the contexts and interpretative activities
of the attorneys who engage in understanding their clients’ stories, presenting
them to the world in other forms (Amsterdam, 1984; Miller, 1994; Ellmann
et al., 2009).

The notion of applying the law to the facts, an activity replicated daily
throughout legal education, is deeply problematic and seems almost fanciful
after thinking about and teaching the process of framing any legal matter,
whether an individual case or a multi-faceted community lawyering project,
in the context of clinical method. Certainly, other critical legal theories since
the advent of Legal Realism have challenged various aspects of the idea that
law is simply applied to facts.® The contribution of clinical method to these
critical projects has been to identify, question and inquire deeply into the
complex, embedded practices through which legal rules and doctrines take
on meaning in the world through the interpretive activities of lawyers as they
engage with clients in understanding and shaping their stories, in presenting
them to the world, or in reshaping them as they assume new forms or enter
into new relationships.

(Shalleck, 2015)

As I mentioned in Chapter 2, curricula in clinical legal education were devel-
oped beginning in the early eighties in the wake of the drive of such jurists as
Anthony Amsterdam, whose article Clinical Legal Education — a 21st Century
Perspective (1984) criticises the limits of traditional legal education. In fact, tra-
ditional legal education cuts those (attorneys, judges etc.) who are involved on
an everyday basis in the task of applying the law out of its teaching. In practice,
Amsterdam identified the development of effective techniques for learning the
law as a function of twenty-first century law schools, starting out from practical
experience. Along with the four strands of analytical thinking traditionally taught
in law faculties — the use of precedent (stare decisis) for solving cases, the analysis
and application of doctrine, the organisation of legal categories and institutions,
and logical conceptualisation and criticism — Amsterdam identified at least three
typical mindsets to be thematised: 1) reasoning in terms of aims and objectives,

6 These movements include Critical Legal Studies, Feminist Jurisprudence, Critical Race The-
ory, and Law and Economics. See Minda (1995).
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i.e. presenting a factual situation theorising how it could be solved and the objec-
tives achieved; 2) formulating hypotheses for the purpose of acquiring pertinent
information; and 3) decision-making based on considering risks and cost-benefit
factors.”

The current-day pertinence of this approach to teaching is confirmed in many
fields of law and on a global scale (Bartoli, 2016; Block, 2008, 2011; Wilson,
2017). Specific programmes are devoted to the issue of fact-finding — in the field
of human rights, for example — illustrating the crucial importance of compil-
ing evidence, while also attracting attention to the impact of reality on people’s
lives. Once again, the tendency here is to criticise such traditional principles as
‘objectivity’, ‘coherence’ and ‘truth’, showing how facts are not a prior given, but
the effect of a discovery and that ‘those who seck the facts’ play an active role in
constructing social reality.® This calls for a certain degree of awareness on the part
of fact-finders (attorneys, Courts, NGO and so on).

2.1. The theory of the construction of factual uttevances:
a truth-oviented pevspective

Systematic theories about fact investigation have been proposed in the last ten
years in the European and more particularly the Italian context. These can be
ascribed to the dual trajectory described previously: the legal theory of the legal
process and the socio-clinical approach to law.

The first of these includes the proposal launched by the civil proceedings law-
yer Michele Taruffo (Taruffo, 2009), which, while remaining true to an analytical
perspective, pays due attention to the latest theoretical input from the narra-
tivist and culturalist trends originating in the United States. My own research
conducted in Italy and Switzerland (Di Donato, 2008; 2012; Di Donato et al.,
forthcoming) can be classified under the heading of the second.

Considering that the ideal aim of a trial is to discover the truth — as tends to be
the case typically of civil law systems — as a principle of juridical civilisation and a
basis for creating a relationship of trust between the individual and the institu-
tions, Taruffo suggests using pure epistemology to analyse facts as the subject
matter of prootf.” This means that he opts for a ‘correspondentist’ conception of
truth, according to which “external reality exists and constitutes the yardstick,
the criterion of reference that determines the truth or falseness of the utterances

7 On the issue of how to teach fact-finding and bringing the real world into the lecture room,
see also Aiken and Shalleck (2016).

8 For example, to stress the importance of a correct fact-finding procedure in the human rights
field, guidelines have been provided, by the International Bar Association and the Raoul Wal-
lenberg Institute, to “improve accuracy, objectivity, transparency and credibility in human
rights fact-finding”, in order to contribute to good practice in the conduct of fact-finding visits
and in the compilation of reports by the NGO. See Weissbrod and McCarthy (1981-1982).

9 Cf. Tuzet (2013).
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that deal with it” (2009, p. 78).1° The subject matter of the determination of the
evidence in the trial is thus the factual utterances as linguistic constructs forged
by the parties and by the judge, on the basis of such different standards as rules
of language, institutional factors, categories of thought, ethical and social values
and so on. Taruffo identifies some of the factors that give rise to what he calls
a “linguistic construction”. In this first place, this is a “selective construction”:
of all the infinite possibilities available for describing a fact as true or false, only
those are selected that are useful to its description and that may of course vary at
different times in the course of the legal proceedings.

On the basis of which criteria are these factual utterances chosen? The first cri-
terion of choice is the selection of the norm that is presumed to apply to the fact
and that acts as a filter (Taruffo, 2009, p. 42). It is the reference to the abstract
case in hand that enables the circumstances to be determined, which must then
be indicated in such a way as to construct a description of the specific fact (the
konkveter Tntbestand) that corresponds to what is covered by the norm. The
norm indicates not only to which fact the plaintiff must allude, but also which
aspects of what actually happened must be described and which ones should be
omitted. In other words, a norm acts both as a criterion of inclusion and as a
criterion of exclusion.

In addition, utterances are constructed by making use of so-called categories,
such as causality and temporality. Taruffo agrees with Amsterdam and Bruner
that it is categories that supply conceptual tools for interpreting reality, enabling
an utterance to be located in a particular context of ideas (2009, p. 54). The
reference here is primarily to the nexus of causality, which enables a connection
to be established between two or more events: take the nexus of cause and effect,
for example. Not all connections between events exist in nature. Of course, it has
already been demonstrated extensively in literature that it is not natural causality
that is detected in a legal process.!! Instead, the dominant role is played by a lin-
guistic and cultural dimension that enables a negotiation of meanings attributed
to apparently relevant events.

Another category employed by Taruffo is that of time. Yet while Amsterdam
and Bruner talk about a narrative dimension of time, in the sense that events find a
‘significant’ organisation in time, Taruffo holds that continuous linear time (meas-
ured in seconds, minutes and hours) is essential for establishing a chronological
sequence between events, so as to establish a before and an after. He also takes the

10 This conception is criticised by Ubertis (2018, p. 58), who holds that the judge does not
necessarily have to espouse any specific notion of truth in order to check whether a decision
is fair. A decision is fair when its factual base has been verified in the course of evidence and
when the norms have been interpreted as a function of the facts, which have been recon-
structed as a function of the norms.

11 On the concept of the causal nexus, see Richardson (2008, p. 48), who focuses in particular
on Hume’s discovery that it is impossible to demonstrate the causal relationship between
events in nature, while the relationship between cause and effect can only be reconstructed
in terms of probabilities. On this issue, see also Chapter 1.
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distinction between objective time and subjective time into account, i.e. the fact
that the different individuals involved in an event have different perceptions of it
(the different evidence they give in court is a good example). As I shall illustrate by
means of case analysis, in particular that of Laura (Chapters 4-5-6), time takes on
a narrative dimension in legal disputes: events acquire a different meaning in terms
of time, depending on who recounts them, the client, the attorney or the judge.

The cultural dimension also constitutes a further criterion in the selection of
utterances of fact. Taruffo suggests a conception of culture construed as “knowl-
edge of the world”,'? i.e. as an accumulation of different ethical, religious, ethnic
and customary points of view that influence how the fact is represented, selected
and described, bearing the multicultural dimension typical of contemporary soci-
ety in mind, among other things. I shall demonstrate this when discussing the
case of Carlo (Chapter 7), who felt that the version of the facts suggested to him
by his superiors by way of justifying his disciplinary dismissal was surreal, like
something borrowed from a story by Kafka, as he himself wrote in his reply to
his superior. Likewise, Michele’s case (Chapter 7) illustrates how the client’s view
of work management and interpersonal relations in the working context did not
coincide with those of his colleagues.

Another element necessary for constructing utterances of fact is language, con-
strued not only as the correct use of categories of grammar and syntax in the trial,
so from the standpoint of the function of expression and description it fulfils, but
also from the standpoint of the use of strictly technical terminology, since this —
the legal process — is a highly specialised context.!* We shall see this in the cases
of Line and of Kirin (Chapter 8), who gradually adopt the conventional language
of the law and of administration, abandoning the everyday language of emotion
that they use in the early phases of their interactions with administrative officials.

Individual factual utterances about individual factual circumstances, based on the
clements described previously and in relation to an abstract legal forecast, are not
located atomistically in legal proceedings, but give rise to a composition that Taruffo
compares to a mosaic.'* The fact is represented by an event, by a set of circumstances

12 Taruffo (2006), Judicial Narratives, Manuscript on file with the author, p. 23. With this in
mind, Taruffo suggests distinguishing between ‘scripts’ and ‘stereotypes’, borrowing the latter
concept from Schauer (2006). While for Amsterdam and Bruner (2000) ‘scripts’ constitute the
plot of the narration, for example the script of the good cop and the bad cop, ‘stereotypes’ con-
stitute the typical mode of behaviour and are concerned with constructing characters in specific
settings, for example the stereotype of the Islamic terrorist. Stereotypes are variable cultural ele-
ments that may or may not come into play, according to the situation. For Taruffo, both scripts
and stereotypes constitute tools for constructing the mosaic of the narration (ibid., pp. 23-29).

13 The descriptive function of language is countered by its evaluatory function. Descriptions
are often accompanied by evaluations (e.g. the qualification of the intolerability of cohabita-
tion). Individual appraisals are naturally of no relevance, unless they are accompanied by the
descriptive construction of facts (those same facts that complement the details that make the
cohabitation intolerable).

14 The model of the mosaic conveys the idea of an open structure, unlike that of the puzzle,
which implies a pattern.
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and behaviours. Together, they constitute the ‘construction of a story’ (e.g. the
story of the legal separation between two people) and not the random combination
of utterances. What we have, then, is a plurality of stories: the raw, everyday story
as told by the client, the one that has been modelled by the attorney in accordance
with legal categories and lastly the one espoused by the judge. In other words, the
utterances are organised in a narrative context that gives them an overall meaning.'s
The utterances can of course be combined in many different ways, but the possibili-
ties are neither infinite nor random: random combinations of utterances would not
lead to a narration. A story is not a random assembly of facts.

The author describes this model as ‘realistic narration’: “facts are narrated that
are located in a certain space-time sequence with the criterion of narrative coher-
ence”, in which he explains that ‘narrative coherence’ means the “correspond-
ence of a story to the models of narrative existing inside the ‘stock of knowledge’
representing the contents of that culture”.’® This is what culturalists also call
‘scripts’. Lawyers and judges normally take these scripts into account when com-
piling the legal definition of events, but lawyers may also suggest subversive nar-
rations (Ewick and Silbey, 1998). This is what happened in the cases of Line and
Kirin, for example (Chapter 8).

Realistic narrations are created — for different purposes and starting out from
different points of view — by the actors in the legal proceedings, whom Taruffo
identifies in the classical roles of attorneys, witnesses and judges. The attorney is
considered to be a storyteller by definition: (s)he narrates the facts as a function
of her/his aim to safeguard the client’s interests. This means that the attorney is
under no obligation to reveal the truth in the strict sense. The author considers
that a greater obligation to reveal the truth, which he describes as ‘reinforced’
or ‘strong’, is incumbent on the witness, who is in fact obliged ‘to tell the truth’
and is threatened with penal sanctions if he makes false or reticent statements
(Tarufto, 2009, pp. 49-51). As for the role played by the judge, he may just act
as a ‘referee’, choosing the best narration from among the ones offered to him,
or as an ‘author’ of a narration of his own (at least, in those systems where this
is allowed, as for example in civil law countries). His position is — and must be —
a detached one, as is unanimously acknowledged by all doctrine. In his role as
guarantor of the epistemic function of the legal proceedings, the judge thus has
the task of “minimising the parties’ tendency to distort the truth” (ibid., pp. 168,
172 ff.). The final decision that ought to guarantee that the truth has been ascer-
tained is thus based on the facts proven in accordance with a logical approach that
looks something like this: W = E — H, where W = warrant, E = available evidence
and H = hypothesis in question (ibid., p. 208 ff.). The facts that become known
on the basis of the evidence acquired during the trial contribute to the final deci-
sion, which comprises “an orderly series of factual utterances, each of which has

15 It is in this sense that Taruffo interprets the statement made by Amsterdam and Bruner
(2000, p. 19) to the effect that “stories construct the facts that comprise them”.
16 Taruffo, Judicial Narratives, Manuscript on file with the author, p. 23.
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obtained from the available evidence, rationally appraised, a sufficiently strong
degree of evidence-based confirmation” (ibid., p. 225), so that such utterances
can be construed as acquired as true because they accord with the reality of the
facts that took place.!”

The epistemic model proposed by Taruffo thus shifts the question of the
ascertainment of the truth onto a purely logical plane, vesting with meaning
the role of the judge, to whom it ascribes the function of reducing the risks of
uncertainty and of any manipulations that may be perpetrated by the parties in
the phases leading up to the legal proceedings. Despite these premises, it leaves
the background of the narrative, cultural, linguistic and causal dimensions that
he himself acknowledges to be integral parts of the construction of the facts.
This model is distinguished from the one proposed by Haack, for example,
which, while also having recourse to epistemology and to the role of evidence
in ascertaining the truth, puts greater emphasis on the contextualisation of
the trial and of any irrational factors that may govern the decision. Since he
questions the validity and the absolute degree of certainty offered by science,
the epistemologist holds that an epistemological approach to the trial must be
capable of combining the objective elements of evidence with a subjective per-
spective activity derived from the reconstruction of the facts, from the context,
from social reality and from all the subjective elements of appraisal (the judge’s
reasoning and that of the attorneys, but also the parties’ beliefs and behaviours)
(Haack, 2012, p. 222).

Taruffo’s model is also distinguished from the one proposed by Chase (2006),
who examines both the conflict-solving methods typical of Common Law sys-
tems, such as the ADR, and the rituals typical of specific populations, such as
the Azande. This population uses the Benge, or ‘poison oracle’, to determine
whether or not a crime has been committed. This kind of comparison illustrates
that the purpose of the legal proceedings for these legal orders is that of solving
the conflict rather than establishing the truth.'® By adopting an anthropological
and cultural lens to analyse legal processes, Chase’s studies thus have the merit
of illustrating how different contexts use different techniques and methods to
determine the truth and, more generally, how a culture shapes the law and deter-
mines its structures and its rituals, including the form of legal proceedings. With
the result that an absolute validation of a model for ascertaining the facts and the
truth, a model that separates law from culture or that does not take this combina-
tion into sufficient account, risks leading to only partial results.

17 Taruffo (2009, pp. 173-179) identifies the tools available to the judge from time to time in
the various legal orders for guaranteeing his function: from the power to order that means of
evidence be taken into consideration to the power to invite the parties to produce evidence
that (s)he (the judge her/himself) considers relevant (this is typical of German and English
judges, while the Spanish judge has less power to do this).

18 The trial conducted by the Azande people, described by Chase, takes the form of a ritual
in which a chick is fed poison (hence the name of the ‘poison oracle’). The validity of the
accusation thus depends on whether the chick lives or dies.
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2.2. A theory of navvative fact construction: a culturally
oriented pevspective

Despite the different analytical, socio-constructivist and clinical matrices of
the concepts characteristic of the dominant theories in the field of fact-finding
described previously, there now seems to be a consensus on at least two premises:

e the legal process is a social construct, shaped by rules, rituals and roles that
can only be understood if they are situated in a rather broad context of ideas
and in a specific legal culture (Chase, 2006; Haack, 2012; Taruffo, 2009;
Twining [1990; 19941, 2006);

e narratives are the main tool by means of which objective constraints (places,
dates, names) can be modelled as ‘facts’ in the legal process and in institu-
tional contexts (administrative procedures) (Amsterdam and Bruner, 2000;
Di Donato, 2008).

It is nevertheless worth pointing out that, while taking the distinction between
fact and law that must necessarily be drawn in the context of the legal process
into account, the narrative dimension is not limited to the reconstruction of the
facts, but is concerned with the construction of the case as a whole (Ellmann
et al., 2009). The role played by the narration is in fact that of providing a form
for dates, places and actions, but also normative meanings. There is a place and a
significance for norms and evidence in the story: as Cover (1983-1984) taught
us, no complex of legal prescriptions and institutions exists in isolation from the
narrations that place it and give it meaning (see Chapter 1).

This method of putting facts and law together in a narrative framework also
corresponds to what clinicians call the case theory.!” The process of develop-
ing a case theory is an iterative one, a spiral — to a degree reminiscent of a
hermenecutic circle — that goes back and forth from facts to norms and vice-
versa, devising possible ways to tell the story to different audiences. In my own
perspective, case theory is then constructed starting from the perspective of
the narrator, according to the role (s)he plays in the legal proceedings. I am
not only referring to institutional roles, as in the case of the lawyer, the judge
and the witness as proposed by Taruffo (2009). I also consider the informal
roles, such as that of the client who collaborates with his or her lawyer in (re)
constructing the facts of the case.?®

19 Miller (1994, p. 486) defines case theory as “an explanatory statement linking the ‘case’ to
the client’s experience of the world. Is serves as a lens for shaping reality, in light of the law,
to explain facts, relationships, and circumstances of the client and other parties in the way
that can best achieve the client’s goals. The relevant reality combines the perspective of the
lawyer and the client with an eye toward the ultimate audience — the trier of fact”.

20 For a case theory that focuses specifically on the role of the client, see the work of Murray
(1995), Thomas (2008) and, in more extreme terms, of Chavkin (2003), who discusses the
client’s theory with reference to the work of Bellow and Moulton (1978).
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In fact, as I shall show in the next chapter (4), the first stage of constructing
a legal story involves the story proposed by the client to her or his lawyer. An
examination of different cases will highlight how the client (whose role is com-
pletely ignored in classical analysis) is capable of playing an active part in the con-
struction of her or his own case, thus conditioning the results. The client is not
a mere information giver but is capable of taking initiatives and executing strate-
gies agreed upon with the lawyer, particularly during the phase that precedes the
actual legal proceedings.

The next step — which will be analysed in Chapter 5 — is the translation of live
events into legal events: how do laypeople understand the law and how do they
learn to narrate it within legal frameworks? Lawyers are involved in the process
of translation of non-legal knowledge. How do they filter the story of a case and
how do they translate clients’ representations?

In turn, on the basis of what criteria and /or parameters does the judge evalu-
ate the case and choose between the narrations proposed by the parties or maybe
construct a new one? This issue is tackled in Chapter 6.

By way of answering some of these questions and drawing my inspiration from
a cultural-narrativist approach of the kind I explored extensively in the previous
two chapters, as well as from the approaches to fact investigation that I have
reconstructed in this chapter, I shall now expound on the results of research
conducted subsequently and in a variety of cultural contexts, for the purpose of
throwing light on:

e How reality is shaped in the legal process and how the meanings of events are
negotiated in the exchanges between legal actors: the client, the attorney, the
judge and administrative agents, considered in their mutual interactions (Di
Donato, 2008). Narrative interaction between legal actors will be analysed in
greater detail in Chapter 4-6, but will also be found again in Chapters 7 and 8.

e The role played by the context in modelling the meanings of events and
orienting the activities of the actors who have to deal not just with formal
rules, but also with implicit or customary rules, in order to solve the case
and obtain the recognition of their rights (Di Donato, 2012; 2014; 2015;
Di Donato and Garros, forthcoming). This issue will furnish the background
in particular to the analyses conducted in Chapters 7-9.

To summarise my research hypothesis, I would suggest that the fact is recon-
structed in the narrative interactions between the actors: it is the parties who
construct it and reconstruct it, starting out from the ‘roles’ they play and ‘nego-
tiations’ in specific situations, according to the information they possess and tak-
ing the social practices common to a given community into account. Specific
premises of the hypothesis mentioned previously guide my investigations.

e By opting for a ‘constructivist’ approach, I am referring to a series of sci-
entific positions, emphasising the ‘meanings’ that may be attributed to the
events in the ethical and cultural mindsets of the various participants in the
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dialogue. These positions enable me to hypothesise that, although a reality
external to the individual exists and can be perceived (Ferraris, 2012), it is
hard to decipher a direct access to it, especially in an artificial context like that
of'alegal process. Constructivism’s underlying assumption is that knowledge
is right or wrong in the light of the perspective chosen, as it is never point-of-
viewless. My work thus aims to focus on the process of construction of legal
meanings by various legal actors.

e AsIshowed in Chapter 1, studies of the relationship between mind and cul-
ture, including anthropological observations about the situated dimension
of knowledge, have enabled us to assume that the reproduction or recon-
struction of reality is not independent of its context of analysis. My culturalist
approach, then, is that a certain degree of awareness of the cultural dimen-
sion of reality — construed as knowledge of the social context in the broad
sense — on the part of legal actors (natives/foreigners) makes a decisive dif-
ference in whether or not their legal actions are successtul, conditioning their
perception of the facts and their agentivity in the course of administrative or
judicial proceedings. As I shall illustrate in Chapters 7 and 8, clients end up
winning or losing according to their ability to handle both formal rules and
those that are implicit in the context where they act.

e The individual’s access to reality is mediated by symbols and the language
they infer in the forms that provide the narration with its structure. It is in
the narration that the events that happen in the world acquire ‘meaning’.
Stories are not just containers of facts: they are structuring forms that organ-
ise events. In this sense, it is the facts themselves that are ‘constructed’ by
means of and with the characteristics typical of narration explored in Chap-
ter 1 (normativity, temporality etc.).

e The relevant fact for the law is selected by virtue of a norm, as already
explained by Taruffo (2009): it is the norm that tells us which elements are
relevant for identifying the concrete case in hand. Norms, however, do not
tell us how to identify the elements that are ‘juridically relevant’. As we shall
see in the case of Laura (Chapters 4 and 5), for example, it is often possible
for the interpreter (the attorney) to choose between several cases in hand
(for example, mobbing/dequalification), according to the result he sets out
to achieve and the extent to which success is possible in the judgement. The
rules of evidence contain no indications governing how the information to
be proven is selected (cf. Chapter 7). Even the evidence itself, acquired by
virtue of the elements selected by the parties, is liable to be interpreted dif-
ferently by the parties and by the judge.”!

21 Chase (20006) suggests that trust in the evidence and in the truth, as essential elements in
ascertaining the fact, are no more than a cultural product, not unlike the way the Azande
have recourse to the Benge. The use of such methods in Western cultures is considered to be
‘natural” or ‘logical’. In reality, what is paradoxical, according to Chase, is that this require-
ment is profoundly cultural and contingent.
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e In general, in the selection and presentation of the factual elements and
of the results of the evidence, a role is played by debate and rhetoric. The
activities of the parties are all aimed at getting to know the fact and making
it knowable, so as to persuade the judge about what happened.?? I shall illus-
trate this aspect in particular in Chapter 5.

¢ Institutional contexts and rules of procedure also influence the parties’
actions and limit the possibilities of choice available to the decision maker:
statutes of limitations, forfeiture, irrebuttable presumptions and decisive
oath are mechanisms that make a rigid or an elastic contribution (the latter
in the case of witness evidence) to constructing the fact by ‘establishing it”.?*

* The context of fact construction is not just that of the decision, as Taruffo
maintains, but also the more extensive one of the ‘legal process’, construed
sociologically as the set of social interactions that takes shape through the
roles played by the parties (Abel, 1974, pp. 226-227), from the client’s
meeting with the attorney to the final decision handed down by the judge.

3. Fundamental definitions in a multidisciplinary
perspective: context, dispute and the role of the
parties

As mentioned previously, I interpret the legal process as the context of fact con-
struction in broader sociological terms rather than in narrow procedural terms.
In fact, as clearly defined by Abel, the legal process, in its most basic meaning
as a dispute, is none other than a form of social interaction, a stage of evolution
through which any interaction may pass (Abel, 1974, pp. 226-227).2* Abel’s
definition of the dispute as a ‘dynamic’ place, made of social relationships that
require a kind of ‘normative domestication’, seems to deal perfectly with a defini-
tion of narration as a ‘tool’” to shape human interactions, through negotiations
of meanings that are rooted in everyday life, as well as in legal contexts (Bruner,
1986; Daiute, 2014).

Starting from this premise, I intend to be more specific about the meanings of
context, dispute and the role played by the parties in the dispute, relating these
definitions to the types of cases analysed in the chapters that follow.

22 For a basic meaning of rhetoric, intended as the capacity to seek audience adherence to a
claim through persuasion, see Perelman and Olbrechts-Tyteca (1969). For a contextuali-
sation of the meaning of rhetoric in the issue of legal persuasion, see Berger and Stanchi
(2018). These scholars provide an original study that combines theory and case analysis to
show that the capacity to persuade the audience depends on the capacity of “making and
breaking mental connections”. See also Tigar (1999).

23 See Ferrari, Quelques raisons du velativisme juridique, Manuscript on file with the author.

24 How disputes are handled through the role played by the parties was investigated by Abel.
Starting with a study conducted in 1973 into a particular legal system, that of Kenya, Abel
concludes that it is the roles played by the people who intervene in a dispute that character-
ise the structural differences in disputes between one system and another. Cf. Abel (1974,
pp. 221-224, 226, 303).
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3.1. The notion of ‘context’: the legal dispute as the
context of fact construction

The first step, then, is to introduce a definition of ‘context’ as practised by the
human and social sciences in recent decades, in accordance with the approach
known as ‘situated research’ or ‘research on the ground’ (O’ Reilly, 2005).

In general, the notion of context is cited by social scientists to indicate that
“a given action or a given event may not be appropriately understood except by
taking into consideration some other aspect of the environment, of the situation
or of the event in which it is inserted” (Mantovani and Spagnolli, 2003, p. 22).
In a perspective of social constructionism, for example, Perret-Clermont is of
the opinion that considering the activities within the context in which they take
place means considering that the events with which individuals confront one
another have a character that is at one and the same time objective, subjective
and intersubjective; that events are seldom completely new, but are more likely
to share points with known events and are organised in accordance with cer-
tain rules or practices that enable individuals to give meaning to what they are
experiencing. Moreover, since intellectual activity always belongs in a context of
intentions and interpretations, every activity, including legal activity, is not only
the application of a procedure, but is also accompanied by a parallel activity of
interpretation “of the meaning of the situation, of the task, of the roles and of
the responsibilities of the partners, of their intentions, of the validity of their
responses, of the nature of the knowledge involved, of their past and of their
pertinence to the moment. [. . .] These interpretations concern not only the
cognitive aspect, but also the meaning that the content has for the individual, as
well as its meanings in social and identity terms”.?

In an ethnopragmatic perspective, then, the notion of context acquires greater
plasticity, since the ‘interactive fabric’ is taken as the basis for defining the con-
text. In fact, it is not imagined as a ‘fixed, unchangeable framework’; but as
the product and changeable background of our knowledge, our emotions, our
actions and our communications:?®

intersubjectivity constitutes the social world, considering that the context is
fundamentally the meeting with others [. . .]. Subjectivity itself can be seen as
the result (if not even the ‘residue’) of intersubjectivity, i.e. of our being with
and being for others [. . .]. When giving meaning to our actions, we have to
take others into consideration and are therefore obliged to adopt their point
of view, if not actually their social aims. This is a type of activity whereby we

25 Translated by this volume’s translator from the French text of Perret-Clermont (2001, I,
pp. 65-82).

26 Cf. Duranti (2007, pp. 59 ff our translation). In one of his latest interviews, Bruner talks
about ‘we-go’, to stress the irrepressible dimension of relations that face us and without
which we would have no social dimension: www.repubblica.it/cultura/2015,/04/16/
news/jerome_bruner-112104846,/.



80  Theoretical and methodological frameworks

transfer our knowledge, our feelings and our ethical and aesthetic prefer-
ences to others.
(Duranti, 2007, p. 59)

In this sense, the context is also said to expand as our demands for the recogni-
tion of experiences, intentions and aspirations expand and is the result of negotia-
tions about the potentially infinite, locally constructed and negotiated meanings
to attribute to reality.

In a more technical sense, the context of fact construction comprises the pro-
cess. In a socio-legal perspective, the context can be defined as “the totality of fac-
tors that influence the dispute and contribute to defining it in social interaction”
and in turn the process as “the totality of the social actions addressed to treating
the dispute, until the decision or decisions that settle it more or less contingently
or definitively” (Ferrari, 1993, p. 345).” The ‘context of the legal process’ can
be further connoted as a ‘conflictual” context, although the function of the law is
not just that of solving conflicts, but also of preventing them by means of trans-
actional matters where parties anticipate conflict and possible resolution strate-
gies: in some sense law and conflict are considered to be coessential. The law
intervenes for the purpose of treating?® conflicts ex post facto that have already
become manifest, in the form of incompatible claims. These are ‘declared’, ‘pub-
lic’ conflicts (Ferrari, 1987, p. 157), articulated by means of the representation
of at least one claim expressed publicly in normative terms, where ‘normative’
is construed as the attitude of the party insisting on his own claim despite the
other’s opposition, generally by citing a norm (belonging to any system whatso-
ever, including one that may be alternative to the legal order acknowledged to be
in force) that justifies or legitimises it (Ferrari, 1993, p. 344).

Generally in my investigation, the context is construed to include the differ-
ent meanings listed previously, as a real and at the same time symbolic place
where the interactions between the parties come to life and take shape, mod-
clling the narrations that give the dispute its structure. In particular, from a
narrative-centred perspective, context is the both implicit and explicit discursive
interaction between stakeholders in the relevant system of relations. Within the
narrative analysis of legal cases, the notion of context gives due consideration to
the broader context where the story of the client originates. Thus, to study the
proceedings in court interactively and in their context means to examine not only
the dispute itself, but also its origins and the inter-individual and social relation-
ships in which it was unleashed, so that the proceedings can be considered as a
variable of the context.”

27 Ferrari (1993, p. 345, our translation; 1987).

28 Following Ferrari’s (1987) examples, I use the verb “to treat” rather than “to solve”, since
the law intervenes in conflicts without necessarily solving them, but often only making them
worse (the law invoked by the victor is often perceived as arbitrary by the loser).

29 Ferrari holds that talking about disputes is reductive. In this legal sociologist’s opinion,
the term ‘dispute’ carries too many minimalistic and individualistic connotations. Declared
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This issue of the interaction between the context and the legal dispute will
emerge more explicitly in the cases analysed in Chapter 7 (labour law). Moreover
in Chapters 8 and 9, for example, clients are considered to be vulnerable not only
because of their legal story, but also because of their immigration status, prior
history, religious believes etc. As I will show in the cases of Line and Charles, or
Amenze and Margaret, these stakeholder discourses include histories of unjust
treatment, circumstances of interaction with the local institutions and the preju-
dices to which the individuals in question feel they are subject as non-citizens.

3.2. The legal dispute as a form of social intevaction

As Abel sees it, characterising a conflict as a common stage of evolution in every
relationship means stressing that it is not a question of an example of deviance.
A conflict can be transformed into a dispute if the claims are stated publicly, if
their incompatibility is communicated to anyone and if they are justified in terms
of'a norm that could satisfy them. Moreover, as already mentioned, disputes are
classified as having either a dyadic or a triadic structure, according to whether
or not the parties involve a third-party intervenor.*® If they do, we talk about a
‘case’ or a ‘controversy’.

Naturally enough, as Abel points out, although a dispute may presuppose a
conflict and a conflict an interaction, the chronological sequence is neither inevi-
table nor irreversible: the contact may not lead to a significant interaction (e.g.
bumping against another passenger on a bus), the interaction may not lead to a
conflict (one party may immediately offer an apology), and the conflict may never
evolve into a dispute. The evolutionary sequence can also be reversed, of course:
a dispute may be reduced to a mere conflict if one of the parties stops stating its
claim publicly. This is what happened in Laura’s case (Chapter 4), for example,
where the case was solved after the court of first instance by a settlement between
the client and the firm.

The conflict may disappear from an interaction if one party stops believing it
has a right, while a significant interaction may be limited to a mere physical con-
tact and the contact itself may stop.

Every society is of course characterised by a relatively limited number of pat-
terns that are institutionalised as recurrent patterns of disputes (Abel, 1974,
pp. 227-229). The simplest structure of the dispute, in terms of numbers of
clements, is the one in which every party plays the role of audience to the claims

contflicts, to whose treatment law contributes, are not restricted to those taking place between
individual subjects. Every kind of dispute can be nudged into juridical channels and related
to normative models, as long as it is declared.

30 Aubert also classifies the questions subject to the conflict as “disputes of value” and “disputes
of interest”: the former tending to reconstruct the rights and wrongs and to understand
what happened, the latter tending to regulate the relationship in the future, focused on
establishing what must happen later. The former tends characteristically to have a dyadic
structure, the latter a triadic structure (Aubert 1963).
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stated by the other. In this case, the study is limited to the roles plays by the
disputers and to their reciprocal relationships.® A dispute with a more complex
structure is one where a third party intervenes.

The additional characteristics that might define this situation are the presence
of an audience that acknowledges the parties’ requests, in addition to the parties
themselves, who listen to their own reciprocal claims and intervene in the dispute
in some way. Disputers commonly bring their claims before a third party, whose
response is seldom entirely passive.*> The role played by the third party in the
conflict is variable, nor do all conflicts culminate in a judicial decision.*

As mentioned before, there are two variables to how a conflict becomes a dis-
pute. One of these concerns the claimant, who asserts a claim, whether (s)he
does so personally or through a representative, to whom the claim is addressed
and above all in what forum. Once the dispute has started, its scope is defined in
terms of three dimensions: the number and scope of grievances, the number and
identity of the parties involved and the historical depth in which the controversy
is explored.

Disputes also differ in terms of the results towards which they tend: some
expect no fixed result, while others drive towards a specific result. This result can
be imposed unilaterally on one party or a more or less important effort may be
made to achieve an agreement between them through a variety of meanings. This
is the trend I observe in most of the labour law cases analysed (Chapters 4-7):
the trend to reach a settlement based generally on a claim expressed by one of the
parties. The remedy may be expressed in sanctions that are repressive or restitu-
tive, positive or negative, diffuse or organised. The judge’s decision may be pro-
nounced as final or such finality may be consciously avoided; in both cases, there
may be opportunities for revision or reinterpretation. And of course, there will be
variations in how subsequent behaviour is impacted by the decision.** Lastly, the
term ‘decision’ —as we shall see in Chapter 6 — refers to a choice between alterna-
tives; a decision may also be the result of an agreement between the parties.

When the abstract model of dispute described previously is set in a specific legal
order, such as Italy’s — which is comparable to the majority of civil law orders — it
is structured in such a way that a ‘neutral’ subject (a court, a judge or a jury) that
considers the case will identify the problem, learn the facts of the case and the
relevant rules of law and thus pronounce a judgement. The parties to the conflict

31 With this is mind, Abel cites Evans Pritchard, whose study of the Nuer demonstrates, for
example, that the structural distinction between particular disputers impacts significantly on
the evolution of the dispute (Abel, 1974, p. 246).

32 Abel takes advantage of the role played by the third party to explain the characteristics of
disputes (for example, whether the form is by judge or by jury; ibid. p. 244-251).

33 It is perfectly possible, for example, that the parties abandon the conflict or reach a settle-
ment through the legal procedure, via the simple mediation of a third party or submitting
the case to arbitration for a decision. At least in the case of civil proceedings, this option is
freely available.

34 Ibid, pp. 229-232.
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are authorised to present their own opposing versions of the case, in accordance
with a dialectic and adversarial procedure, so that the final judgement will also
originate in opposing presentations.

In terms of narration, the legal proceedings start with a narration (fact plead-
ing) proposed by the plaintiff, based presumably on complete, detailed facts. The
defendant can then contest all or part of the plaintiff’s narration and proceed in
his turn to present his own complete and detailed narration of the relevant facts.
Both parties have the burden to prove the facts they narrate.

Given the public nature of the legal proceedings, it is not free competition
between the private parties that governs how they function, but, in terms of pro-
cedural law, it is the judge who must ideally guarantee the legitimacy and justice
of the decisions. As a result, in civil law systems, the judge may not restrict himself
to choosing between opposing narrations, as is generally the case in Common
Law systems, but may formulate his own autonomous reconstruction of the facts
of the case when the narrations offered by both parties are not considered to the
truthful or credible (Taruffo, 2009, p. 47).%°

In general, the cases analysed in Chapters 4-7 share the characteristic of a
‘triadic dispute’, starting with the involvement of a judge. Only in one of these
cases, that of Laura, is the dispute scaled back to the previous stage of ‘conflict’
as a result of the parties’ decision to submit to a negotiated procedure to solve
the controversy.

3.3. The role played by the parties in negotiating the dispute

The public nature of the conflict ensures that the parties play formal roles,
channelling their actions within preconstituted limits: those of the plaintiff and
the defendant (Ferrari, 2004, p. 77). Legal conflictual interaction nevertheless
involves other subjects who may not necessarily participate in the dispute, such as
a party who fails to appear in court or also, for example, and in a broader sense,
all those employees who are affected by the interpretation of a norm contained in
a contract of employment resulting from collective bargaining etc. This is the case
of Viviana, for example (Chapter 7), who managed to organise a co-ordinated

35 With regard to the power to take an independent investigative initiative, Italy is aligned with
the trend that prevails in the legal orders of the majority of European countries, which attrib-
utes an active role to the judge in the process of discovering the truth of the facts, giving
him the power to act on his own responsibility to order the acquisition of relevant evidence
that was not supplied by the parties, thus plugging any gaps left by the evidence offered in
their own initiatives. It should be pointed out, however, that the version of this approach to
configuring the powers of the judge adopted in Italy is rather weak: only the judge in the
employment tribunal — which thus applies to my context of investigation — has the right to
issue such an autonomous order to acquire every kind of evidence, while the judge in the
ordinary civil courts only has the power to order the acquisition of certain kinds of evidence,
not including witness evidence, confessions, decisive oaths and the exhibition of documents.



84  Theoretical and methodological frameworks

reaction among her colleagues in her work context against such illicit practices as
fake pay packets.

Nor are these necessarily parties who play the role of one of the parties or that
of a judge. There are parties who, from a sociological standpoint, “conflict de facto
for and on behalf of others and subjects who act from outside, in an attempt to
influence the dispute because they are interested in its solution”, as I will show in
the case of Line (Chapter 8), whose husband was part of what I would define as
her legal agentivity. There are also subjects who participate in a thoroughly passive
manner, as an audience, for example, but who may have the effect of influencing the
action by somehow orienting the behaviour of the active participants (Ferrari, 1987,
p. 162).2¢ This is the case of Carlo (Chapter 7), where public opinion — and the trade
unions in particular — played a decisive role in solving the case from outside.

This naturally “absolutely includes those who flank the parties in the conflict,
i.e. in the typical judicial dispute: the attorneys and other counsellors” who trans-
late the parties’ questions into the formal language of the courts, who treat them
to make them compatible with the rules of the game (Ferrari, 2004, p. 78). That
is what happened classically in the cases of Laura and Luciano (Chapters, 4, 5
and 6), as well as of Carlo, Michele and Viviana (Chapter 7). Some features are
similar, and some are different in the cases analysed in Chapters 8 and 9, in which
the attorney or the judge only intervened occasionally, where recourse was had to
the judge to contest the decision handed down by the administration.

It is a typical trait of court proceedings that the subjects’ interaction is hardly
ever direct, but is channelled through the intervention of other subjects, who
mediate with functions relevant to the procedural communications. According
to the model proposed by Abel (1974, pp. 254-255), but also by Mather and
Yngvesson (1980-81, p. 776), the roles played by the individuals who intervene
feature significantly among the elements that contribute to defining the structure
of a dispute. Disputing can be seen as a process of negotiation, in which the
object of the dispute and the normative framework to be applied are negoti-
ated step by step, as the dispute proceeds. Disputes are modified in response to
the interest of the participants: for example, the presentation of the facts on the
basis of the result hoped for. Disputes can in fact expand by adding new issues,
thus broadening the area under discussion or increasing the number and type of
active participants. Since the dispute is not a static event, subjects have different
interests and different outlooks. In this sense, a vital role is played by the agent
of transformation, e.g. the participation of the audience or the intervention of
a third party, the judge, just as a relevant role is played by the presence of the
parties’ supporters (attorneys and other speakers). According to Felstiner, Abel
and Sarat, the agents of transformation who play the most important role are the
attorneys. A classical vision holds that ‘lawyers exercise considerable power over

36 Ferrari endorses the example of the role played by the trade union and the company union
representation in the proceedings arising from Art. 28 of the Italian Labourers’ Statute
(Statuto dei Lavoratori).
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their clients’. They are capable of controlling their clients, orienting the dispute
in order to fit their own interests rather than those of their clients: they can refuse
to provide assistance, thus stopping the dispute from developing any further;
they can inform their clients about the consequences of their choices and help
them identify, explore and negotiate their problems, furnishing emotional sup-
port, social support etc. (1980-1981, pp. 645-647).

As I shall explain at greater length in Chapter 5, the attorney translates her/his
client’s claims into a legal key, on the basis of a model with a normative appearance.
This is a variable role, however: one that on some occasions disappears behind the
client, on some others modifying her/his version in the client’s interest, in that of
the state or in her/his own interest (Cain, 1979).3 Acting as an advisor and ‘filter’
who intervenes in relationships between private individuals or between them and
the power of the institutions, the attorney is at one and the same time the accred-
ited interpreter of a system of legal rules, a factor that restricts her,/his freedom
of movement, and the representative of interests that clash with the interests of
others.*® According to Ferrari, the ambivalence of the attorneys’ role is a catalyst of
tensions that involve the attorney vis-a-vis the client (s)he represents even before
the other party or the judge. It is nevertheless true that advocacy has developed
cultural mechanisms that enable it to take these tensions in its stride, outlining a
sort of free space within which the attorney can and must move to protect private
interests: a space that encompasses on the one hand both the organisation and/
or the reconstruction of the facts and, on the other, the identification of the norm
applicable to those facts (Ferrari, 2004, pp. 140-146).

4. The reconstruction of cases in the following chapters

On the basis of the sociological model of the legal dispute in the broad sense,
as described previously, as a form of social interaction within which the conflict
between two or more parties takes shape, the chapters that now follow focus on
the roles played by the parties (the client, the lawyer, the judge, the administra-
tive agent/civil servant and social workers) in ‘constructing’ the facts primarily
during the proceedings of first instance (for cases of labour law; Chapters 4-6
and 7) or in the course of administrative procedures (for cases of migration law;
Chapters 8-9). The choice of these fields of research is partly justified by the scar-
city of investigations and of attention paid to law in action in these areas of civil
proceedings, especially to labour law. In the case of migration law, existing studies
tend to focus mainly on ethnographic analyses of administrative contexts or of
court activities (Eule, 2014; Jubany, 2017). This therefore means that it is a new

37 Cft. Cain (1979).

38 When translating the client’s story, the attorney offers also “a sort of ‘local knowledge’, of
familiarity with people and conventions”, among other things because the system’s function-
ing depends on a sort of idiosyncrasy of its key characters, as well as on local practices and
conventions (Levi and Walker, 1990).
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approach to look at the protagonists of migration, defined in the broad sense as
‘clients” (Di Donato et al., forthcoming; Di Donato and Garros, forthcoming),
above all in the area of asylum.

4.1. Data collection: legal files and interviews

The construction of the cases is based on combining two classical qualitative
tools: interviews and the analysis of documents. To depict laypeople acting in
the law in contexts and to analyse how legal narratives evolve from one phase
to another of the dispute, I start with individuals’ stories, by interviewing and
listening to them, and then comparing their narratives with the interviews
of other legal actors and the documents contained in the administrative and
legal files.

4.1.1. Legal files

For the first two series of cases (Chapters 4—7) the material analysed includes
official documents of court proceedings: the document instituting the proceed-
ings, memoranda for and against, notes for the defence, the ruling, minutes of
the hearings and other documents appended by the parties or provided ex officio.
These may be documents created, collected and made available by the law office,
cither with the client’s consent or created directly by the client her- or himself.
In that case, they will be private documents that will not become part of the
official proceedings. I have also taken into account notes sometimes taken by the
client, at the attorney’s request, containing the ‘narration’ of the facts. For both
groups of cases, the study also pays due attention to correspondence between
attorney and client, when there is any. The analysis of documents and of aspects
of the cases that are not tackled in the official proceedings threw revealing light
on aspects and events that would otherwise have passed in silence, because of the
limits set by the legal rituals and by the need to channel the conflict legally (see
Chapter 3), or as a consequence of the strategic decisions made by the attorney,
as in Carlo’s case, for example, where the political substance underlying the case
was never mentioned explicitly (Chapter 7).

For the third group of cases (Chapter 8), I shall proceed in like manner to exam-
ine the legal files created by the candidate for naturalisation or by the administra-
tion. These contain the originals or copies of correspondence exchanged with the
administration services or with the attorneys and concern progress being made
with the procedure, detailing requests for additional information, advance notice
of decisions made by the various different authorities involved in the procedure,
internal communications and correspondence between the administrative ser-
vices. My attention is focused here both on the content of the document and on
the form it takes, e.g. the use of capital letters in the text to emphasise certain pas-
sages (Chapter 4), or the organisation of an information data sheet (Chapter 7).

For the fourth group of cases (Chapter 9), I have been able to draw on the
administrative and/or legal dossier, whose type varies according to the cases in
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question and to the institutional actors involved in them, as a function of the dif-
ferent procedures in use in Italy.

This analysis of the documents called for several stages. The content of the
dossiers was scanned in its entirety, after which the documents were classified in
chronological order. The dossiers were then read and interpreted as a group, i.c.
as a set comprising a variety of different elements tracing the route followed by a
judicial or administrative application. The construction and the analysis of these
legal stories sometimes illustrated different representations and the meanings that
the clients attributed to events and how they acted or reacted, but also the con-
straints of the framework in which their applications took shape. As announced
in Chapter 2, and as we will see in Chapter 8, the specific forms of the documents
furnished by the clients are used as elements for constructing the story and tools
to develop legal agentivity.

4.1.2. Interviews

This study of documents is accompanied by an analysis of the contents of inter-
views about the cases, conducted separately with clients, attorneys and adminis-
trative agents. An exception to this rule is made for the cases tackled in Chapter 9,
where the delicacy of the issues involved precluded the possibility of interviewing
the clients. In one of the cases (Margaret), I was able to benefit from attending
and observing the meetings between the client and the NGO responsible for
identifying her.

For interviews with clients, their attorneys and other institutional actors, I used
a semi-directive type of interview that nevertheless took the methods of narrative
interviewing into account as a starting point. The use of this latter is justified not
only by the cross-referencing of data pertinent to the legal path taken by the can-
didate for naturalisation or to more precisely autobiographical elements (as in the
cases belonging to the third group) and more in general by its relevance to the
study of stories and of legal storytelling. Inevitably reflecting certain characteris-
tics of narration (Atkinson, 1998), the narrative interview is conducted implicitly
or explicitly, taking such canons into account as the definition of a scenario, of
the characters, of the problem, of the peripatetic interactions between the pro-
tagonists, the coda etc.

A characteristic trait of the interview is the ‘active role of the interviewer’, starting
from her or his competence as a researcher, with respect to the field and the object of
the investigation. Further such traits are the duration and the intensity of the inter-
action: the interview may take several hours to conduct, or it may be conducted on
successive occasions. Lastly, it is the interviewer who defines ‘the subject matter’ of
the interview, including it specifically in what is asked of the interviewee, who is asked
to narrate significant episodes of her or his life, with reference to the object of the
research, commenting on documents in support of the story, as in the specific case of
this research. Ultimately, in the narrative interview, the researcher/interviewer her-
self experiences being the active party, interacting with the interviewee, not manipu-
lating the content of the interview, but orienting the story towards the object of the
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research and overcoming the barrier of the external observer. To a certain extent,
the resulting narration constitutes the object of a negotiation, of a co-construction
of meanings, enriched, modified and interpreted in the exchange of opinions. In line
with a clinical approach, the ‘client’ is not an object of study, but in a certain sense
the protagonist-actor of how her/his case is reconstructed. For every client, a his-
tory of her/his case has thus been reconstructed.

On the basis of these premises, the interview grid was designed in the form of
open questions, adapted every time to the relative themes tackled. This grid func-
tioned as something of a general canvas rather than as a sequence of questions
following a strict order. This facilitated personal stories and approaches on the
part of the clients. All the formal interviews were recorded and were subjected
to transcription.

4.2. Involving clients and other legal actors

The majority of meetings with clients was generated by contacts with attorneys
or with managers of offices with clients. After a first contact had been established,
several people were approached, who were identified on the basis of the perti-
nence of their cases to the object of the research, so as to ask them if they would
agree to provide their co-ordinates and be contacted by the researcher.

In its turn, the contact with the attorneys — for the cases in the first and second
groups — was made possible as a result of private acquaintances deriving from my
previous experience as an attorney working in the area of labour law. Meanwhile,
the contacts with institutional actors (civil servants and social workers) — for
the third and fourth groups — were forged by directly addressing the compe-
tent institutions (e.g. the Canton Neuchatel Department of Justice, during my
research stay at the University of Neuchatel)* or voluntary associations (such as
Dedalus),*® explaining the reasons behind the research to them. Whenever pos-
sible, attorneys and institutional actors were interviewed, in their turn, about the
stories told to them by their clients, so as to hear another version of the story.

The client interviews were conducted in their attorneys’ law offices or in pub-
lic places chosen by the clients. In general, there is only one interview per client,
but some individuals were interviewed again, both to complete the information, by
compiling dossiers, and when the candidates wanted to be part of the progress made
by their cases. Similarly, the interviews with attorneys and with institutional actors
were held in their workplaces: law offices, public offices or association headquarters.

4.3. Data analysis: following the navvative evolution
of the dispute

On the basis of these data, cases were reconstructed as legal stories (Delgado,
1989; Luban, 2007; Massaro, 1989; Somers, 1994) that leave space for values,

39 http://p3.snf.ch/Project-147287.
40 See Chapter 9 for an explanatory note about this organisation.
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for subjective features and for emotions. In the reconstruction of all these cases,
although the interview — which contains the client’s point of view — is the starting
point for detecting the main thread of the story and constructing a narrative plot,
it was the official documents that guided me in the chronological reconstruction
of the events. The analysis of documents catered for a variety of requirements:
it enabled the facts that were narrated to be put into a context and the manner
in which the ‘reality of the stories’ took shape in the documents and in written
records to be established. Finally, it enabled the practices of attorneys, judges and
administrative agents to be elucidated, together with the representations associ-
ated with them.

This kind of reconstruction has a dual purpose: on the one hand, to highlight
the interactive mechanism and the narratives at the basis of how law is modelled
and, on the other, to illustrate the link between the construction of the law and
the historical, cultural and human context in which the case originated.

The link between documents and legal and cultural meanings is very strong,
since documents contribute to the construction of social and institutional reality.
Sociology and ethnology aim to achieve the result of tracing and objectivising
culture, in part by studying documents, which are examined, among other things,
in the light of the social context in which the juridical phenomenon to be analysed
takes place, and in part by making use of testimonies (collected from surveys,
interviews etc.) that humanise field research (Ferraris, 2013; Latour, 1995).#!

In order to throw light on the different points of view that give rise to a story,
multiple perspectives are taken into consideration, according to the cases in
question: the perspective of the client, the perspective of the attorney and the per-
spective of the administration. The aim is to understand how the stories told by the
various different actors involved interact and contribute to giving the case its shape.

For the cases of labour law (the first and second groups), the clients were
asked to tell their stories, framing it both in the context of their work and in the
broader one of their lives. The aim was to understand what meanings could be
hidden behind a request for an individual to tender resignation or be transferred
to another workplace or to change qualification, for example.

e The stories told in Chapters 4—06 (first group) are analysed as follows: in Chap-
ter 4, I have based my work on the transcription of interviews with the clients,
so as to understand how the plot is articulated in their stories and how they
perceive and represent what happened. I then analyse written notes addressed
by the clients to their attorneys, so as to glean certain aspects of their interac-
tion and the type of initiatives they are capable of taking in order to solve their
cases. In Chapter 5, I analyse the story from the point of view of the attorney,
using both interviews and dossiers. The aim in this case is to understand how

41 ‘Documentality’ is the thesis expounded by Ferraris (2013), who identifies in the traceability
of'signs the approach for passing from nature to culture (and from concrete to abstract), cul-
minating in the manifestation of documents as the top-down expression of an institutionally
defined social construction.
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the representation of the events evolves, how they are transformed from one
phase to another of the legal process and how they are translated by the attor-
ney. In Chapter 6, I analyse the decision made by the judge, focusing on the
motives that persuade her/him to support the story advanced by one party or
the other or to construct a new narration of her/his own.

e In Chapter 7, I move on to analyse the cases in the second group (labour
law). Here, the story is proposed as a whole (without dismantling it ana-
Iytically): it is reconstructed highlighting the setting, the characters, their
agentivity and the solutions found by the actors in the context of the social
and cultural relations of which they are part. The purpose of the analysis,
conducted in a ‘law and culture’ perspective, is to understand how local cul-
tural practices model how the law is applied and orient how legal actors act
to solve the cases.

For the cases of migration law (the third group), I have reconstructed the legal
trajectory of the protagonists in the framework of a more extensive story about
their life experiences.*

e In Chapter 8, the stories describe how foreigners arrived in Switzerland,
the procedures they went through to obtain a residence permit and apply
for naturalisation and the obstacles they encountered along the way. They
also shared their opinions about Switzerland as the country where they live,
but also their relationships with the law and its procedures. As in the cases
in the first and second groups, with my colleagues, I was able to interview
the officials of the administration who were dealing with their cases, acquir-
ing information of use for understanding how a certain view of integration
oriented them in their decision about whether or not to grant naturalisation
to the clients interviewed.

e Lastly, for the cases in the fourth group (Chapter 9), I have reconstructed
their administrative and legal developments, using the official documenta-
tion provided by the voluntary associations who dealt with the cases in Italy.
In one of these cases (Margaret’s case), I had the opportunity to attend the
interview conducted by the social workers with the person applying for asy-
lum in Italy. These interviews are functional to reconstructing the route she
followed from Nigeria and to demonstrating that the conditions necessary
for her status as a refugee to be recognised really exist.

The stories proposed in this book are told anonymously (the names of the
people involved, places and dates etc. have all been changed), in the interest
of respecting the privacy of the client in question, of the attorneys and of the

42 As I shall explain in Chapter 8, these stories are extrapolated from a more extensive interdis-
ciplinary research project whose purpose was to analyse legal trajectories as segments of the
foreigners’ life experiences: http://p3.snf.ch/Project-147287.
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institutions that treated their cases, although the stories are all publicly defined
and real. Some of the pseudonyms used here were chosen to maintain a link with
the initial of each individual’s name, so as to avoid sacrificing every last trace of
the authenticity and uniqueness of the person’s story to the requirement for
abstraction that is sometimes a feature of such research.

5. Conclusions

Intervening in a debate rooted in American realism and of extreme relevance
today, in both Civil Law and Common Law contexts, in this chapter I have
sketched out a possible trajectory that combines theory and practice in analysing
fact construction.

Starting from some of the mainstream theoretical positions on the topic,
I opted to adopt a constructivist and culturalist model of analysis that gives due
consideration not only to legal categories, but also to contextual dimensions
when reconstructing and qualifying the events. The importance of considering
the context will be clear not only when determining whether a client has been
the victim of dequalification, mobbing or retaliatory dismissal — as in the cases
of labour law (Chapters 4-7), for example — but also when establishing whether
there have been any human rights infringements (Chapter 9), considering that
the concept of human rights protection is not a given and varies from one context
to another.

From a standpoint of the theory of disputing, I have defined the legal process
in sociological terms as a dynamic place where the various people taking part in
the conflict for different reasons orient its solution from within or from outside.
As a result, the other element on which I have focused is the active role played by
legal actors — first and foremost the clients — in defining the facts and construct-
ing a theory of the case, partnering with the attorney. How and why do the facts
acquire different meanings for different actors? In what contexts? How can these
different meanings be harmonised in solving the case? How do they differentiate
or come into conflict?

Since the fictional nature of the legal dispute ensures that it is impossible to
reconstruct the entire story when reconstructing the facts (some parts are told,
other parts are left out and others again remain merely implicit), the narrative
interdisciplinary approach that I propose — based on the story told by the actors
and on the documents — aims at reconstructing which events have been left out
of the official narrative, which meanings are at the root of the story and orient
the solution to the case and which emotions and actions orient the protagonists.

The point of view of the client, analysed as the starting point and the key for
interpreting the story (Chapter 4), is bolstered by at least two other points of
view: that of the attorney (Chapter 5) and that of the judge (Chapter 6). The
points of view of other legal actors (i.e. administrative agents, cultural mediator,
social workers) will be also taken into account in Chapters 8 and 9.

The legal story that derives from the process of reconstructing some of the
voices that give shape to the case, in addition to documentary materials (legal and
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judicial files, newspapers, journals, images), is the outcome of different narratives
in which the case takes shape as the result of a polyphonic discourse about it.
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Part 11

Trajectories of case
analysis






Section I — Fact construction

4 Rediscovering the role
of the client

Citing several pioneering works in the field of the client-lawyer relationship, this
chapter describes the role played by the client in solving the case, reconstruct-
ing three cases situated in the area of labour law. Taking its starting point from
the story told by the clients — Laura, Luciano and Franco — it offers three types
of analysis. The first is a plot analysis, whose purpose is to identify the story’s
contents and determine the extent to which they can be considered to be typi-
cal or recurrent also in other stories. The same story is then re-analysed, so as to
understand how the client perceives the events (names, blames, claims) that give
rise to the case and how everyday occurrences gradually come to take on the form
of legal stories. Lastly, in a theoretical framework that considers the evolutions in
client-lawyer relationships, which are framed more in terms of collaboration than
of asymmetries, the analysis stresses the initiatives taken by the client in the recon-
struction of the facts and in developing strategies agreed upon with the lawyer
to resolve the case, particularly during the phase that precedes the legal dispute.

1. The client-lawyer relationship in recent works

Having examined the possible structure of the dispute and identified the formal
as well as the informal roles that the parties may play in it (Chapter 3), the next
step is to analyse clients’ stories and to sketch out some profiles of interaction
between lawyer and clients in fact construction.

From the perspective of clinical legal education, giving space to the client’s
story ideally means making that client into a participant in possible social change,
as an individual or as a member of a community. Thus, by sharing a “rebel-
lious vision” of clinical legal education — promoted, among others, by three lead-
ing contributors and pioneers, Gerald Lopez (1992; 1996; 2004; 2005; 2009;
2017), Lucie White (1987-1988) and Anthony Alfieri (Alfieri, 1987-1988) —
I support the idea of recentralising clients’ stories to enhance their “power to act
independently and collectively upon the laws and legal institutions”, by restor-
ing the integrity of their voices and stories in legal settings (Alfieri, 1990-1991,
p. 2146). To this end, I engage with clients’ stories, considering them as the
vehicle through which otherwise silenced voices may be heard (Bandes, 1996;
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Brooks and Geewirtz, 1998; Delgado, 1989), and highlighting some profiles of
their participation in the legal process.

Before moving on to the analysis of clients’ real stories (par. 2) and then to cer-
tain aspects of the client-attorney interaction in constructing the case (par. 4.2),
I call attention once again to part of the literature that highlights how the study
of this relationship evolves over time (Scamardella and Di Donato, 2012). In
contrast to the traditional ‘lawyering-centered’ approach, which assigns a passive
and ‘invisible’ role to clients and to their stories (Alfieri, 1990-1991), the client/
lawyer-centred approach promotes the client’s autonomy, based on the idea that
the client is in a better position than that of the lawyer to evaluate alternatives
and consequences (Ellmann et al., 2009). According to this view, clients are
actively involved in the choice of which story to tell and in the development of a
“case theory” that links the legal case to their personal story (Miller, 1994). In
fact, the late 1980s and early 1990s saw the emergence of an extensive literature
highlighting the importance of a more egalitarian collaboration between attor-
neys and (lower-income) clients. In this context, the client becomes important
to understanding the law and the case, starting from the specific experience of
which (s)he is the bearer, as an individual or as a member of a group or institu-
tion (Shalleck, 2015). The new model’s primary concern is to ensure that clients
play the central role not only in setting ultimate objectives and offering details of
their experiences, but also in making important decisions (Zulack, 1994-1995).

From the perspective of “rebellious lawyering”, Lopez, White and Alfieri —
whom I referenced previously — promote a vision exhorting lawyers to involve cli-
ents directly in individual and collective efforts to speak and act against their own
oppression (Piomelli, 2016). Manifesting concerns about a litigation-centred
model that tends to reinforce clients’ feelings of powerlessness and to reinforce
the dominant position of lawyers — a dynamic that often impedes social change —
these scholars challenge the client’s traditional subordination with the novel anti-
dote of the model of the client’s autonomy (Cummings and Eagly, 2001). In
particular, while Lépez (2004 ) argues that lawyers, clients and other community
members should work together in a non-hierarchical relationship to challenge the
existing system of power, taking the local, sociocultural context of the lawyering
process into account, White (1994-1995; 1997) looks for the “ideal context” to
facilitate a conversational process between lawyers and clients, and to empower
clients to articulate their own lives and to transform themselves into more potent
political actors. In turn, Alfieri stresses the potential of (poor) clients’ stories as a
means of social change, despite lawyers’ “attitude to silence clients’ voices” and
representations (1990-1991). He highlights how lower-income and subordi-
nated people are not completely powerless or helpless. In his view, clients possess
skills and knowledge that enable them to recount “alternative stories”, resisting
the dominant elites’ views in society. As such, he urges that attorneys should not
simply work for clients, but with clients as lay allies (ibid; 2016).

In these scholars’ views, lawyering, construed here as the task of problem-
solving, risks being abstract or generic, disconnected from context and “deny-
ing who we are” (Lopez, 1992). Thus Lopez, in particular, proposes a more
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collaborative and community-engaged approach to problem-solving. To shape
client roles and lawyer-client and client-community relationships, he urges
“multiple, experimental forms of lawyer, client and community collaboration,
inclusion, intervention enforcement, evaluation and innovation” (Alfieri, 2016,
pp. 14-15).! In Alfieri’s comment, these experimental forms include “(1) col-
laboration with individual, group and community clients; (2) inclusion of diverse
client perspectives in framing and resolving problems; (3) encouragement of
client-generated alternative approaches to community intervention and problem-
solving; (4) community-erected monitoring and enforcement strategies; (5) joint
client-lawyer outcome measurement and impact evaluation, and (6) innovative
organisational management and delivery system design” (ibid., p. 15).

In synthesis, Lopez’s rebellious lawyering reconceives the standard subject-
object roles and hierarchical dominant-subordinate relationships of client-centred
lawyering. The client is neither a powerful subordinate ‘object’ controlled by the
disciplining discourse and view of a dominant lawyer, nor a sovereign ‘subject’
controlling the means and ends of a purely instrumental lawyer agent. Instead,
in this alternative conception, clients are complex, multidimensional and ever-
changing, inhabiting a range of subject-object roles and negotiating a variety of
dominant-subordinate relationships, while situated in local networks of family,
school, work, religion and community.

Behind the translatability of those ideals in practice, the client-centred vision
does not escape criticism. As Rubinson argues (1999), clients’ capacity to partici-
pate in the solution of the case should be the result of a co-operative and construc-
tive relationship between lawyer and client. Contemporary scholars thus prefer to
speak of client-lawyer relationships, wherein both parties co-operate in the case
according to their specific competences (Ellmann et al., 2009, pp. 139-140).

The analyses that follow in this chapter and those that follow (Chapters 7, 8
and 9) confirm that, under certain conditions, the client is found to be capable of
taking initiatives in solving the case, either independently or in partnership with
the attorney. (S)he can be an active agent in many aspects of the lawyering process:
from asking questions about how the case fits into the framework of a given legal
field to making decisions and executing strategies in partnership with the attorney.

2. Telling stories from the client’s perspective

In the paragraphs that follow, I shall analyse three stories in the area of labour
law: those of Laura, Luciano and Franco. Franco’s story will only be analysed
in part. It will be reconstructed primarily because of its characteristic initiatives

1 One fertile field for client partnership is, for example, the area of proposing policies for inte-
grating foreigners, where the client can make a contribution of information, as well as follow-
ing information. Daiute et al. (2017) offer the example of the Roma community: as a result of
the intervention of pedagogical assistants, this community has taken part in education reform
activities in the former Yugoslavia, providing mediation between its own positions and those
of society.
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(par. 4.1.4). Laura’s and Luciano’s stories, on the other hand, will be subjected
to three kinds of analysis.

The first of these to be studied is the human and social background of the
story, which is collected by means of a post-factum interview with the client,
then analysed for the purpose of verifying whether there is a plot that could be
considered to be somehow ‘typical’ of the stories proposed (par. 2.1.). Then
this same story is analysed again, to investigate how the client perceives for her/
himself the narrative of how the ‘trouble’ came about that then developed into
the conflict with the other party, then conveys this narrative to the attorney
(par. 3). For this purpose, I make use of the sociological categories of “naming,
blaming and claiming” (Felstiner et al., 1980-1981) to analyse the state of the
conflict’s evolution, from what I can call the preliminary phases (naming and
blaming), which concern how client interacts with the counterpart, as well as, to
a certain extent, with the attorney, to phases when the conflict has become public
(claiming) and has acquired the characteristics of the dispute. The aim is to dis-
cover how the story was first described by the client and to study and identify the
phases through which a human story evolves into a legal story. Lastly, I analyse
both the interviews and the notes written by the client about the case, as well as
all the correspondence between the client and the attorney (par. 4). The aim here
is to detect elements that are more strictly relevant to the client-attorney interac-
tion and to examine the ‘initiatives’ taken, so as to verify the kind of engagement
in the client’s narrative construction of the case.

For this purpose, I shall expand on the theoretical framework of the client-
lawyer relationship (reconstructed previously) by reviewing some socio-
psychological positions about symmetries or asymmetries in terms of power and
the distribution of space. I shall then use case analysis to show how clients’ par-
ticipation in solving their cases depends on complex dynamics and factors, such
as the cultural background of the clients and their professions (Di Donato and
Garros, forthcoming), for example.

In Chapter 5, the same stories will then be constructed in the perspective of
the lawyer and on the basis of the legal files, in order to compare the two stories:
the one of the client and the other of the lawyer. Plot analysis will follow the same
criteria and the same structure in both chapters.

2.1. Plot analysis

To analyse the interview with the client, I propose a plot analysis. The plot is one
of the most difficult elements of the narration to identify. As we saw in Chapter 1
(par. 6), some definitions found in literature focus on the temporal sequence,
others on the cast of characters and on actions, others again on the dynamic
interaction between the various elements of the narration. The plot contains the
structure of the narration and provides us with the lens for reading a story, help-
ing us understand its implicit meanings. It is functional to the creation of causal
and temporal connections between different events and to giving significance to
the actions, the characteristics of and the roles played by the different characters.
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This also applies in the case of legal stories: litigants’ stories are plot-driven and
protagonist-centred and are written to justify a predetermined or desired out-
come (Meyer, 2014, p. 9). This is confirmed at a more general level by Daiute,
who points out that “without always being aware, narrators know which stories
are worth sharing, which details to include, how to organise details to capture
the attention of the audiences, and which stories are gripping or fun rather than
boring” (2014, p. 114).

Thus, following Amsterdam and Bruner’s approach as well as Daiute’s illustra-
tions of the plot, I use the definition of story explained in Chapter 1 (par. 5) to iden-
tify the basic structure of a narrative, answering questions about the ‘what’, ‘where’
and ‘when’, ‘who’ and ‘why’ relative to a story’s content in terms of the legal process
and allowing for comparison and consideration of how clients use the plot.

2.2. Laura’s and Luciano’s stovies

Laura’s and Luciano’s stories are used as paradigmatic stories of fact construction.
The two summaries that precede the plot analysis reiterate the gist of the legal
story, while also anticipating its epilogue. While they are based on the interview
with the client, they also consider the legal file and the point of view of the attor-
ney, which is reconstructed in greater detail in the following chapter. The data
acquisition method used (e.g. interviews, and the reconstruction of legal files)
was illustrated in Chapter 3. It should be pointed out, moreover, that the norms
mentioned in relation to the cases quoted here and as follows are always those
that were in force at the time when the dispute in question was being tackled.

2.2.1. Lawura’s story: ‘from project leader to stop-yap’

Laura is a white-collar worker whose job description designates her as a ‘project
leader’, working in a multinational corporation with offices in several countries,
including cities in Italy. After Laura has been working happily at her job for sev-
eral years, the company’s management is reorganised and she finds herself having
to tackle a series of changes in the company’s structure. Her new boss refuses to
accord her a higher job description that she believes she has come to deserve as a
result of years of training and experience with the firm. At the same time, Laura
is obliged to ask for several days’ leave so that she can undergo a cycle of thera-
peutic treatments against infertility. The management interprets her absences as
a reduction in her working efficiency, culminating in an invitation to Laura to
tender her resignation. Laura refuses this invitation to resign and takes the issue
to her lawyer, who first advises her to negotiate privately with her employer, then
steps into the case directly.

The first step that the attorney takes is to caution Laura’s employers against
continuing to hold her client in a state of inactivity, inviting them to acknowledge
the higher professional qualification she has developed. At a later stage, after the
company has taken the step of assigning Laura to a position of responsibility that
involves moving to another city, the attorney applies for an injunction, of the
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kind regulated by Art. 700 of the Italian Code of Civil Procedure,? asking for the
transfer to be blocked.? The attorney considers the decision to be ‘illegitimate’
because of a lack of motive or because the motives cited are unreasonable, in
accordance with Art. 2103 of the Civil Code. According to the attorney, there
are no reasons why Laura should be transferred to another city. He also believes
that the company’s behaviour is ‘retaliatory” and a consequence of the employee’s
request for leave. Speaking through its own attorney, the company defends its
action, declaring that the contested provision is not a ‘transfer’, but a temporary
‘assignment’ in another city. The judge rules against Laura, refusing to accord
recognition to the need for urgency (which had been justified by the fumus boni
wuris, or likelihood of success on the merits of the case, and the periculum in
mora, or the danger implicit in a delay) necessary for a precautionary ruling. The
judge thus accepts the thesis advanced by the company, ruling that the ‘assign-
ment’ is “contemplated as a normal hypothesis in the contract of employment”.
In the subsequent appeal lodged by virtue of Art. 669.13 of the Italian Code
of Civil Procedure,* Laura’s attorney complains that her client has been allotted
the formal description of project leader, but is in fact assigned to tasks of a lower
standing, which thus breaches the obligations deriving both from the contract of
employment and from the principles of “fairness” and “good faith” enshrined in
Art. 2103 and Art. 2087 of the Civil Code.® The company’s attorney then tries
to deny that Laura has been assigned to tasks inferior to those for which she had
been employed, even going so far as to complain about her presumed “negli-
gence” in executing previous projects. Nevertheless, just before the appeal is due
to be heard, the company’s legal representative suggests to Laura that they might
have recourse to a ‘transaction’, instead of taking the issue before the judge for a

2 Art. 700 of the Italian Code of Civil Procedure reads: “Conditions for concession. Outside the
area of cases regulated in the previous sections to this heading, anyone who has a well-founded
reason for fearing that, during the time necessary for her/his right to be invoked in ordinary
proceedings, that right is threatened by an imminent and irreparable prejudice, may apply to the
judge for an injunction (Art. 669.3, 669.4, 669.5) that, according to the circumstances, appears
to be the most suitable for temporarily ensuring the eftects of the decision on the substance.”

3 Cf. Art. 2103 of the Italian Civil Code: “Job performance. The employee shall be designated
to the tasks for which (s)he was employed or to those corresponding to the superior category
that (s)he shall have attained subsequently. i.e. to tasks equivalent to the latest actually exe-
cuted, without any reduction in salary.” Deliberating about this, the Italian Court of Cassation
(Labour Section, Decision N° 1530 in 1998) has clarified that “the employer has the obliga-
tion not only of not assigning him to inferior tasks (Art. 2103 Civil Code), but also of not
keeping him in enforced inactivity without assigning any concrete functions to him, as work
constitutes a means not only of earning a living, but also of manifesting her/his personality.”

4 Art. 669.13 “Appeal against precautionary provisions. A party may lodge an appeal against the
ruling whereby a precautionary provision has been made before the beginning or in the course
of the discussion of the substance of the case, in the terms provided for in Art. 739, section 2.”

5 Art. 2087 of the Italian Civil Code reads: “Safeguarding working conditions. The employer
shall adopt such measures in the exercise of her/his enterprise as are necessary, in accordance
with the particular nature of the work, experience and technique, to safeguard the physical
integrity and moral personality of her/his employees (Art. 37 Constitution).”
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decision, trebling the economic offer that had initially accompanied the proposal
to Laura to tender her voluntary resignation. Laura accepts the proposal.

Then, from the point of view of the evolution of the ‘conflict’, after a first
phase of internal negotiations, which are first managed autonomously, then with
the aid of an attorney, Laura’s story evolves into a legal case, leading to public
proceedings, in the form first of a hearing in accordance with Art. 700 of the
Italian Code of Civil Procedure, then of a subsequent appeal. The initial conflict
is thus transformed into a ‘dispute’, before reverting once again to the status of
a mere ‘conflict’, as a consequence of the transaction proposed by the company
and accepted by Laura.

In the following paragraph, Laura’s personal narration is pieced together on
the basis of the definition of ‘story’ identified previously (Chapter 1, par. 5).

2.2.2. Conducting plot analysis

In an initial state that can be defined as legitimate, because of a regular working
relationship whereby Laura works as a ‘project leader’ in a multinational com-
pany, with an excellent annual budget, a series of benefits (such as the use of a
company car) and public acknowledgement, a case of ‘trouble’ comes about.
A change in the company’s management ends up progressively derailing the rela-
tionship of trust between Laura and the company. The trouble takes the form of
tension between the company management (the ‘agent’) and Laura (the ‘recipi-
ent’) culminating in an invitation to Laura to tender her voluntary resignation.
The conflict develops in particular between Laura’s intention to safeguard both
her professional status (hence her request for recognition in her current role
or a superior one) and her personal status (hence her request, for example, for
several days’ leave for medical attention), and the company’s implied intention
to free itself of its employee. The erosion of a relationship of trust between the
firm and its employee evolves into a gradual deprivation of functions or dequali-
fication® and the consequent development of a company strategy (the ‘action’)
that aims (the ‘purpose’) at excluding Laura from the firm (the ‘setting’), first in
the form of an invitation to tender her resignation, then in the request to her to
transfer to another city. It is this particular interaction between the elements of
the Pentad (in particular, between the divergent aims of Laura and the company)
that determines the breach of an initial stable condition, causing the ‘trouble’
to come about.

1. An initial steady state grounded in the legitimate orvdinaviness of things:
“I have been working at XAS since 1997. In the first two years, I worked

6 The term ‘dequalification’, like that of mobbing, which occurs immediately afterwards, refers
to a strictly Italian context. ‘Dequalification’ is defined as the downgrading of a worker to
responsibilities that are lower in the working hierarchy than the ones for which (s)he was
previously employed, unless the law makes allowance for this.
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with a continuous collaboration contract, so I was a freelancer, then I was
taken on by 2000 as an employee. Until 2003, everything went very well”.

II.  That gets disvupted by a trouble — the initiating action that marvks the break
with the steady state — attributable to human agency or susceptible to change by
human intervention:

a. Initiating action:

More or less suddenly, when my immediate boss was changed, there
was a complete reorganisation [. . .]. From that moment on, let’s
say that I started having my first problems at work [. . .| Before
that, I was a project leader [. . .]. Then suddenly I found myself
doing that and also working as something of a stop-gap; in
other words I was doing practically any task that needed to be done
by somebody [. . .].

1. In turn evoking efforts at redvess ov transformation, which succeed or fuil, in
the form of complicating actions that vise to a high point (climax, conflict or
turning point):

b. Complicating action:

After that, I started being assigned to projects but, let’s put it this way,
only on paper [. . .]. In addition to being put under pressure with
a form of horizontal mobbing,” I suffered by being deprived of
my functions. [. . .| “Obviously we are offering you a sum, an
incentive handshake of € X0,000 gross’ — they told me one
day — so, if you sign, you can feel free already as of tomorrow
not to come into the office any more, actually from today: if you
like, you can leave your desk, that’s not your desk any more. If
you like, you are quite free to go home, in fact, we’d prefer it that
way, because we’d like this to stay between us, we wouldn’t
want you to talk about it with anyone else”.

¢. High point/turning point:

When I talked about this with my attorney, we decided that the first
thing to do was to rid ourselves completely of this invitation to
tender my resignation [. . .]. We decided to send this e-mail, in
which I said officially to the personnel manager and the man-
aging director that I had been underused for two years, that

7 According to a definition framed in Article 6 of the national collective employment contract
for Italian civil servants dated 28 February 2003, mobbing is defined as “moral or psycho-
logical violence on the occasion of work, practised by the employer or by other employees
and characterised by acts, attitudes or behaviour that are repeated over time with aggressive,
disparaging or vexatious connotations”.



Rediscovering the vole of the client 105

I had brought this to the notice of my immediate superiors and that
nothing had changed.

d. Resolution strategies:

At this stage, we had recourse to Art. 700 of the Code of Civil
Procedure to challenge what we called the transfer to Milan,
because there were no real reasons why I of all people should
go to Milan (that city is covered by my colleagues from the head
office in Milan, among other things for a question of costs; in addi-
tion, it was far from clear what functional role I was to be given,
or in actual fact it seemed to be little more than the role of a secre-
tary!). We described all this as a relationship of cause and effect
like this: I ask for some days off for medical treatment and they
suggest I resign. [. . .] We revealed all this as a series of retali-
ations that the company always put up against any request of
mine, so one of these was this proposal of a transfer [. . .] at this
stage, after the ruling against me, we decided to lodge an appeal.

IV. So that the old steady state is vestored or a new (transformed) steady state is
created:®

this strategy proved to be a winner, because in the end they were
afraid that the appeal would go against them and it was then that
they came out into the open and offered to negotiate so that the
whole business could be closed . . .

V. And the story concludes by dvawing the then-and-theve of the tale that has been
told into the here-and-now of the telling through some coda — say, for example,
Aesop’s characteristic moral of the story:

Tam so relieved . . . all I should have said was said . . . the documents
show that I did not rush to sign the first thing they put in front
of me, but I tried to react and put them on the spot. That’s what
gives me the greatest sense of achievement . . . anyway, I managed
it, because that agreement would never have been made if we had
not gone through the whole process together with my lawyer.

(these passages are taken from the interview
with Laura, July 2000)

An analysis of Laura’s story, reconstructed on the basis of the interview, high-
lights the narrative tension that generates a conflict between the parties, i.e. the
company and its employee. This tension derives from the fact that they have
opposing purposes that fail to be achieved because of the obstacles set in their
path by one side or the other: wanting to get rid of Laura, the firm suggests that

8 This often takes several steps in naturalistic stories, so Daiute (2014) refers to them as ‘resolu-
tion strategies’.
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she sign a false letter of resignation. When she refuses, it then orders her transfer
to another town. Realising that this behaviour is illicit, Laura goes to an attorney
and together they piece together a strategy designed to enable her to unmask the
company’s intentions.

The analysis of the plot in Laura’s narration enables us to understand that
the story’s high point was when Laura shaped the strategy to be followed in
concert with her attorney: “we decided that the first thing to do was to rid our-
selves completely of this invitation to tender my resignation”. It is this passage
that turns the narrative authoritatively, by means of an interplay of actions and
reactions agreed with the attorney and carried out to a great extent by Laura
herself. The use of the pronoun “we” tells us that we are witnessing an example
of collaborative lawyering and of narrative construction in the client-attorney
relationship.

The moral of the story is then summarised in the following statement (sce
excerpt provided): “I managed it!”

2.2.3. Luciano’s story: ‘a prisoner in a gilded cell’

Luciano, a top-level executive in a local bank, is invited to take over responsibility
for a service company that the bank is about to establish. The future company
will have less than fifteen employees and its establishment is part of a commercial
expansion strategy declared by the bank. What actually happens is that, within
a few months after Luciano has left his position as an executive with the bank
to start working as managing director of the new company, the bank’s project
is altered, depriving Luciano’s role of all its functions and making it impossible
for the now ex-executive to negotiate a transfer back to the bank where he had
worked until then. The result is a human drama generated by the erosion of
Luciano’s relationship of trust with his employer, by the dequalification of his
role and by his progressive inactivity. In order to preserve his dignity as a person,
Luciano decides to tender his resignation. He goes to a lawyer, who can only help
him lay claim to a contractual restoration (the recognition of the position he held
in the bank before being transferred, also with retroactive effect) and to lodge a
request for damages.

From the point of view of the legal qualification of the ‘facts’, the attorney
argues that the service company where Luciano is employed is actually fictitious
in nature and that the employment relationship between Luciano and that com-
pany is in reality null and void, since it is really attributable to the bank. There is
thus a joint liability between the bank and the service company, consequent upon
the illegitimate revocation of Luciano’s mandate as managing director, which is
reflected in an obligation to make good his damages, pay the difference in his
salary etc.’

9 Essentially, Luciano’s attorney considers that this case can be classified under the heading of
“fictitious intermediation’, which is prohibited by Art. 1 of Italian Law N° 1369 /60. Section 1
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In its defence, the bank justifies the unilateral modification of Luciano’s
contractual conditions, including the revocation of his position as managing
director, with the statement that Luciano’s position was not one that had been
defined contractually, but a “delegation of functions” practised by the bank’s
own Board of Directors. It then also calls on the thesis of the exercise of the
employer’s discretion to justify the change in the company’s structure following
what it describes as a period of crisis. The judge of first instance rules against
Luciano, finding that the bank is justified in the decisions it has made with
respect to its employee and accepting that the hypothesis of the company crisis
is sufficient to explain the change in the very nature of the service company’s
activities.

From a point of view of the evolution of the proceedings, this is another case
of a public conflict, one whose characteristics are those of a dispute with a triadic
structure. Unlike the first story, the expectation in the normative sense of the
term, which gives rise to the judicial conflict, only takes place after the working
relationship has been terminated.

2.2.4. Conducting plot analysis

Acting in a ‘legitimate initial condition’ (Luciano’s professional position — that
of an executive — is defined by contract), the bank (the ‘agent’) applies a com-
mercial strategy that leads it to outsource (to an ‘agency’) the figure of the
employee (the ‘recipient’). The ‘purpose’, according to what Luciano declares
in his interview, is to isolate him as a person, since he probably no longer
caters for the bank’s requirements, by moving him to an external company
(the ‘setting’). The conflict between the bank and its employee comes about
as a result of the collision between Luciano’s telos, or objective, i.e. to achieve
the professional position for which he was employed, and the obstacles set in
his way by the bank, leading up to the point when he is forced to tender his
resignation.

1. An initial steady state grounded in the legitimate ovdinaviness of things:

I was a top-level executive with the X bank. At that time, the bank was
organised as a credit group, so had two instrumental service companies
towards which at a certain point in time I was transferred as managing
director.

of this article (the law was repealed by Art. 85, s. 1, ss. ¢ of Italian Legislative Decree N° 276,
dated 10 September 2003), prohibits entrusting to a contract, a subcontract or any other
form, including that of a co-operative, the execution of the mere performance of work by
means of using labour employed and paid by the contractor or by the intermediary, whatever
the nature of the function or the service to which the performance refers.
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II.

III.

That gets disrupted by a trouble — the initiating action that marks the break
with the steady state — attributable to human agency or susceptible to change by
human intervention:

a. Initiating action:

In practice, the nature of this project was suddenly altered after my
transfer: what emerged was more of a company strategy to iso-
late me as a person and my position outside the bank, impris-
oning me in the gilded cage that was this company with three or
four employees.

In turn evoking efforts at redvess or transformation, which succeed or fail —
under the form of complicating actions that vise to a high point (climax, conflict
o7 turning point):

b. Complicating action:

So within a short while — I don’t know all the motives underlying
the other party’s moves — I found myself with a transfer, in a
position that made it impossible for me to renegotiate it after
six months and with my powers eroded after two months. So
everything that had been agreed to achieve a strong, inter-
ested corporate business strategy, which this service company
was supposed to develop, was immediately drained of all content
because the bank had lost all interest. My contractual position
was tampered with unilaterally so that, since the bank had con-
cluded a personal contract with me for my position, it believed it
could alter that contract, downscaling it, introducing economic
changes and also inserting other contractual elements.

o

High point/turning point:

It was from that point that the motivations for my resignation also
started, because I tried to get back into the bank on several
occasions, but it was never possible.

As I did not want to downgrade my professionalism, I started consider-
ing, however unwillingly, the idea of taking early retirement.

d. Resolution strategies:

The result of the case was quite a surprise for everyone: for me, for
my attorney and maybe also for the other party’s attorney [. . .].
Although I still hold to what is called the ‘free conviction of
the judge’ [. . .] I believe that the judge was superficial . . .
I think he distorted the nature of the professional, human,
political and trade union element, imagining that I was trying
to instrumentalise it. [ . . .] also because I did not leave the bank to
earn more, but I actually earned less by leaving the bank, so from
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that standpoint the judge decided not to give any weight to the
psychological and human drama [. . .]. I believe that the judge
brought a mental prejudice to my case, because the result of his
motivations tells me as much: he did not deny the facts, but he did
deny the conclusions.

IV. So that the old steady state is vestoved or a new (transformed) steady state is
created:'

¢. Resolution ending:

My case was described as one that would be difficult: if we were to hope
that the judge would reach a valid, positive ruling in my favour
about the contractual injustice suffered over the period, the pro-
fessional isolation I suffered had to be described very well to him,
as well as the union discrimination and the absence of safeguards,
which in practice.!!

The result of the court of first instance did not recognise as relevant
the bank’s practice of isolating the client.

V. And the story concludes by dvawing the then-and-theve of the tale that has been
told into the heve-and-now of the telling through some coda — say, for example,
Aesop’s characteristic moral of the story:

I hope that greater justice can be done. I am confident [. . .]. I am opti-
mistic, because I know that the work we have done so far has been
done very well . . . so what I hope is this: that everything that has
been done can be re-examined with calm judgement by someone
who is without prejudice [. . .]. What I hope is that I will find a
Judge who will vead the papers cavefully and not with a prejudice
that is, shall we say, of a cultural ovder.

(these passages are taken from the interview
with Luciano, May 20006)

Luciano’s story has some similarities with Laura’s, since what is concealed
behind the proposal made by the bank to entrust the management of a new
company to its employee was in fact the intention to remove him from his func-
tions. Nevertheless, since the bank’s action was taken in a situation of apparent
legitimacy, it was hard for Luciano, unlike for Laura, to perceive immediately
that he was the victim of injustice, so to draw up suitable strategies for avoiding

10 This often takes several steps in naturalistic stories, so Daiute (2014, p. 115) refers to them
as ‘resolution strategies’.

11 Translator’s note: The protection accorded to employees by employment legislation in Italy
is significantly weaker when the individual is employed in a firm with fewer than fifteen
employees.
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the almost irreparable damage consequent on the situation. What we have here,
however, is not real problem-solving strategies agreed with the attorney, as in
Laura’s case. Luciano tendered his resignation on his own initiative before he
spoke to a lawyer.

The analysis of the plot as recounted by Luciano enables us to get a closer
understanding of the client’s decision-making process and how the story pro-
gresses from normal life to the legal trouble. The high point is found in this pas-
sage: “It was from that point that the motivations for my resignation also started,
because I tried to get back into the bank on several occasions, but it was never
possible”. As in Laura’s case, on the one hand we can observe the process of the
client’s gradual realisation that there was a strategy behind the employer’s actions
that called for legal defence. On the other, we watch as the story’s construction
and resolution progresses through gradual stages, building on complications, then
turns inevitably into a court action. Once the legal action had started, the judge
was in a position to detect only some of the breaches suffered by Luciano, nor did
he prove to be capable of going any further than a literal narration in his interpre-
tation of what happened. The result is that this seems to be the moral of this story:
“What I hope is that I will find a judge who will read the papers carefully and not
with a prejudice that is, shall we say, of a cultural order” (Luciano, May 2000).

2.3. The first kind of analysis: conclusions

The application of the definition of narration drawn up by Amsterdam and
Bruner (2000) as well as by Daiute (2014) to the reading of the facts as narrated
by the clients — in particular Laura and Luciano — made it possible to verify that
narrations can certainly also be interpreted in the light of a common plot that
is articulated in legal terms with at least five elements. Each time, the narration
starts out when an imbalance or tension takes place among the differently articu-
lated elements of the Pentad (agent, action, recipient, setting, purpose), because
of the occurrence of what is known as a ‘trouble’, that generates the narration
containing the facts.

As emerged from a reading of the clients’ stories, what determines a trouble’s
origins is something that breaches an original condition of legitimacy shared by
the clients participating in the issue. The first element to be determined with
regard to the birth of a ‘legal story’, then, is that the original condition was indeed
‘legitimate’: a contract, an agreement between the bank and the employee etc.

The definition of the ‘trouble’ in legal terms proceeds in step with the identifi-
cation of the relevant norm, not only to establish what the problem is all about,
but also to understand how to solve it. Starting from a norm or from conditions
that are legitimate in the broad sense of the term, and taking the specific circum-
stances of the case into account, the existence of a ‘trouble’ may be determined
thus: for a trouble to come about, there has to be a breach of the norm in ques-
tion. This means that the norm acts as a criterion of selection with respect to the
trouble, consistent with the operation of legal qualification. The focus of the
clients’ story orbits around the attempt to identify and define this trouble: what
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does it consist of? How did it come about? To whom can it be attributed? Does
it correspond to a breach of a norm, or not?

3. Naming, blaming, claiming the trouble: the
client-attorney relationship compared to the
doctor-patient relationship

Returning to the examination of the interviews with the clients about the two
stories examined, the next step is to verify how the client names, blames and
claims the trouble and to what extent her/his representation changes as a result
of having recourse to an attorney.

The analysis of the plot of Laura’s and Luciano’s narratives shows that the cen-
tral focus of the legal construction of the client’s story orbits around the attempt
to define the ‘trouble’ that gave rise to the story in the first place. By espousing
the hypothesis that the way that ‘trouble’ is represented in the evolutionary stages
of dispute may be completely or partly different within the relationship with the
attorney (and the judge), a second kind of analysis of the client’s role is therefore
proposed, so as to verify whether and to what extent the client’s representation of
the “trouble’ can be modified as a result of her,/his having employed an attorney.

In a perspective whereby disputes are socially constructed, Felstiner, Abel and
Sarat show how disputes indeed evolve through the dynamic states of naming,
blaming and claiming (1980-1981).!2 When studying and analysing how dis-
putes emerge and are transformed before they are channelled towards a legal pro-
cess, these scholars provide a framework for studying the developments whereby
‘injurious experiences’ “are perceived or go unnoticed and how people respond
to the experience of injustice and conflict” (ibid., p. 632).!* In particular, they
argue that ‘naming’ constitutes the first stage of transformation: telling your-
self that a particular experience was injurious. When ‘perceived’” and ‘named’, an
injurious experience may be transformed into a case of ‘blaming’. ‘Blaming’ is in
fact the transformation of the experience that has been perceived to be injurious
into a grievance: a person attributes an injury to another physical person or to
a legal person. The term ‘claiming’ is used, on the other hand, when the party
that perceives the injury addresses the other person or organisation it believes to
be responsible and lays claim to a remedy. A ‘claim’ then evolves into a dispute
when the claim is refused in part or in full. According to this interpretation, the
attorney come onto the scene at the moment of ‘claiming’ or of ‘disputing’.

In the cases examined here, naming, blaming and claiming are found to be
recursive process. They continue within the lawyer-client relationship as they

12 The studies conducted by Conley and O’Barr (1998, 1990) also highlight how disputes
are constantly transformed in interaction: these are not entities that come ready-packaged
already before the court proceedings. The result of those proceedings is the joint product
of the interaction between the parties, the rules of the law and the institutional, social and
cultural context.

13 The two scholars assert that this is an aspect that is neglected by sociologists of law.
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repeatedly reconstruct the story of what happened. In the process that begins
with telling the story to the lawyer and then progresses through identifying mul-
tiple case theories that intertwine law and facts (see Chapter 5), clients feel new
injurious experiences that they may not have recognised in initial naming. When
the time then comes to make strategic decisions with or without the lawyer, clients
can incorporate the new names they have attached to these injurious experiences.

What emerges from an analysis of the interviews conducted with Laura and
Luciano is especially their emotional difficulty with accepting the injustice and/
or talking about their trauma. Drawing a comparison with narrative medicine,
what we have here is what Charon (2006, pp. 30-33) describes when discussing
the doctor-patient relationship and the feeling of shame, humiliation and guilt
that patients sometimes feel when describing the symptoms of their illnesses to
doctors. These are emotions that sometimes keep patients (who in such cases are
the clients) away from doctors (and presumably in a similar way from lawyers),
complicating the process of identifying the illness and so the therapy. We shall
come across this phenomenon once again in particular when reconstructing the
case of Margaret (Chapter 9), who, as a victim of trafficking, was reluctant to tell
her story.

3.1. ... in Laura’s story

The first thing that emerges from Laura’s narration is the client’s sensation of
shame, since she sees the company’s proposal to pay her a lump sum to persuade
her to resign as a consequence of her own inability. To begin with, Laura tries
to identify any mistakes she may have made at work, accepting that she herself is
responsible for what is happening to her.

A. ‘Naming’: the trouble as Laura’s perception of shame.

I told myself about it as though it were true. In other words, I thought
that if the human resources manager told me: ‘nobody in the firm sees
you as capable’ — because that’s what he told me during the meeting,
nobody sees you as capable of doing anything —, maybe I failed as a pro-
ject leader but could do something else. . . . ‘but no, nobody sees you
as capable of doing anything’ . . . that’s why I regretted not having
taken a recording device, because something like that, I think now
that I see it more clearly, is something you would not even say to
someone who joined the firm yesterday and whom you do not know
to be completely incapable, what I mean is that I worked there for
ten years . . . is it possible that I suddenly can’t do anything any
more!?

[...] In other words they really made me feel. . . [that] suddenly that
was not my office any more, but I actually had to hide, because the
mere fact that you could see it on my face that something traumatic
had happened, that I had spoken to the personnel manager and come
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out upset . . . could annoy someone. [. . .] This person had told me
some incredibly serious things, but who would have imagined it?
I would never have imagined it. [. . .] Then I realised everything
afterwards, because as long as you stay there, yes, you know that you feel
bad, but in actual fact you have no really clear idea that you are the
object of persecution, something that is actually part of a strategy. You
see, that’s something that I would never have imagined.

I then started feeling persecuted, not just by him [the human resources
manager |, but by the whole working context. I started reappraising
all the working relationships I had had on various projects with
various colleagues . . . ‘I probably made a mistake here or there, they
probably thought they were doing the right thing to tell the human
resources manager about everything that I had been incapable of
doing’ . . . so that was my idea. . .

Laura represents the breach of trust experienced in her workplace to herself
(naming) in the form of a difficulty (humiliation) that she perceives to be per-
sonal before she perceives it to be legal. The intuition that a potential breach of
rights has taken place that is serious enough to call for legal safeguards is subor-
dinated to the feeling that she has been through a trauma or heard something of
such “terrible and unimaginable gravity” as to make her understand that she is on
the receiving end of a “persecution” or a “strategy”.

Laura’s representations (naming) change and the stage of ‘blaming’ comes
about with the aid of an attorney: Laura’s sense of discomfort reveals a com-
pany strategy.

As a result, I stayed very cool during the interview: I tried to take notes
about what they said to me in detail, about the conditions attached
to this agreement, and then I spoke about it with Federico [Laura’s
husband] and we agreed that I would talk to an attorney, because
I clearly needed to be protected from that moment on.

[...]I had no idea what to do: the only thing I knew with any certainty
was that I would never have signed that thing, that was one small
certainty! But I wanted to find out what my rights were, how far
I could push things. So I went to the lawyer, who immediately gave
me a clear impression that the way things were being described had
to be revised completely. In other words, he immediately gave me
the impression that there was a strategy, that it was obvious . . . that
everything that they were telling me was not what they were thinking,
but was the result of a strategy, because they are the things that are
usually said in contexts like this, when you want to force someone
into a corner and force them to resign . . . [. . .] but he adopted this
other approach: using a different and particular pair of spectacles to inter-
pret the affair . . . be mavked the path on the basis of our indications.
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The breach of trust in a human ‘agency’ (in the act of ‘blaming’), as well as
the definition of facts in legal terms, in this case aimed at a precise company
strategy, is thus attributed in Laura’s case with the aid of the attorney, who is
defined during the interview as the one who is “marking the path”. The lawyer
also helps Laura achieve an understanding that the “harassments suffered” and
the “deprival of her tasks” correspond to a phenomenon that is fairly common
in professional environments, taking place somewhere on the borderline between
an attempt at dequalification and mobbing.

B. Specialists help define the ‘blaming’: “I started applying for anti-mobbing
certification: . . . I went through a series of psychological and psychi-
atric interviews and these, too, gave me positive results [. . .]. What
emerged was that there had already been a situation of unecasiness and dif-
ficulty at work for years and it had also had effects on me psychologically”.

Laura’s sense of uneasiness at work is also confirmed by certificates issued by
anti-mobbing centres, which provide a documentary record of the situation of
alienation and difficulty that Laura experienced for years. In this way, Laura’s
uneasiness and the definition of the trouble started to acquire objective outlines.

C. The stage of ‘claiming’.

My attorney never actually spoke about mobbing. Let’s say that he gave
me to understand that mine was certainly a question of dequalifica-
tion . . . above all of dequalification that had in itself caused harm
to my professional image . . . the fact that I had not been able to work
for two years and had not been able to keep up to date was already in
itself harmful to my professionalism.

[...] My request was to stop these acts of harassment and to acknowl-
edge the duty to pay two years of social security contributions for
the two years that I worked as a freelance. I had worked for them,
but I had not asked them for anything, but at this stage my lawyers said:
‘let’s put it all together, that way they will understand that we mean
this seriously . . . you have a whole series of rights to be respected’.

In our writ, we showed another card in our hands, the card of the mobbing
certificates, which we had never mentioned before then. In this case,
too, I discovered that the attorney was leading me to show my hand
a little at a time . . . In other words, we had our whole strategy clear,
right from the start, but the way we put it across was very gradual,
because he always kept the main aim of the transaction in mind. That’s
something that I understood afterwards. So what counted for him was
making the other party understand that we had many things in hand, but
without giving them any information about exactly what we had.

(These passages are taken from the interview
with Laura, July 2006.)
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Laura becomes completely aware that she is a victim of dequalification during
her meeting with the attorney. It is in this phase of requesting the firm to remedy
the situation (the stage of the ‘claim’) that Laura’s strategies are agreed in close
liaison with her attorney: “I started contesting everything they told me [. . .]. The
first mail I sent asking for clarification about the two years of dequalification was
actually already a way to push them to make a mistake . . . and that’s how it was
from that moment on” (ibid.).

An analysis of Laura’s story conducted on the basis of the categories of naming,
blaming and claiming illustrates the progressive evolution of the client’s repre-
sentations: from a personal sense of unease to the awareness of being a victim
of mobbing and of having suffered a breach of her rights. The interventions of
the attorney and of the anti-mobbing centre are significant for the purposes of
the naming as well as the more technical legal qualification (claiming) of what
happened and for attributing responsibility to somebody’s agentivity (blaming),
that somebody being the company. The collaborative relationship established
between the client and her attorney enables Laura to orient her behaviour in the
working context towards achieving a precise aim.

3.2. ... in Luciano’s story

As in Laura’s case, Luciano experiences the occurrence of a ‘trouble’ in his pro-
fessional life as a difficulty that affects him as a human being, as a ‘drama’.

A. Naming: “a human drama”.

What developed was a human drama that was triggered by my inactiv-
ity [. . .]. Who am I today? I didn’t recognise myself any more . . .
I was not experiencing a process of achievement, nor one of professional
growth. And I was made even more bitter and resentful by the fact that
the bank informally never allowed me to go back to the bank. So in the
end I realised that, if I did not want to degrade my professionalism,
I had to look, however unwillingly, at the idea of taking retirement.

Here again, as in Laura’s case, in a first phase, the client attributes the crisis
in his working life to his own inabilities, with the consequence that he questions
the nature of his own professional role and his real ability to fulfil it. What makes
matters worse is the realisation that he is not growing professionally in the firm
where he works. Hence Luciano’s decision to accept a degree of defeat and con-
sider retirement.

B. Naming/Blaming.

The logic at work here is underhand . . . let’s say something between
isolation and a clear list of this kind of behaviour that goes from
the deprivation of tasks to taking away functions and revok-
ing the managing director’s powers without stating any reason,
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downgrading him to secretary of the Board of Directors, again
without any reason.

It eventually dawns on Luciano that the whole performance staged by the firm
corresponds to a clear strategy that was designed to harm courageous employees.

C. Claiming.

From the unsuccessful requests to be taken back on in the bank, made by Luciano
on his own initiative, to his recourse to an attorney, who puts the entire affair
onto a legal footing;:

My lawyer asked me to write a memo about the affair: I drew up a very
detailed, accurate report of everything that then became the overall
package of evidence for the affair. Then I gave him the papers, the
letters and also let’s say the internal company documentation that
made it crystal clear how the company’s actions contradicted its
strategic decisions. [. . .] I asked for my qualifications to be recog-
nised, also with retroactive effect, and for my damages to be paid.

(These passages are taken from the interview
with Luciano, May 2006.)

In Luciano’s case, unlike that of Laura’s, the effect of the attorney’s interven-
tion is not so much to reveal the responsibility of the bank (blaming), nor to
define the problem (naming and blaming), but to cast light on the consequences
of the actions taken by Luciano to defend himself against the ones taken by the
bank (claiming). In both cases, the definition of trouble also incorporates the cli-
ent’s activity of writing notes and searching for information about the case.

3.3. The second kind of analysis: conclusions

This analysis of the interviews (with the clients) using the sociological categories
of naming, blaming and claiming highlights the fact that the clients’ represen-
tation of the injury (the ‘name’) in the stories illustrated tends to be ‘human’
in nature, accompanied by nothing more than a sometimes belated intuition of
being the victim of a breach of rights. In a first phase, the client has a naive/
human representation of the injury, which is perceived more as a personal dis-
turbance (maltreatment, humiliation, trauma and personal drama) that is not
related immediately to somebody’s action or to the possibility of a legal remedy,
but more to the client’s own inability. It is then the attorney who helps the client
reformulate this representation to illustrate the breach of rights. While in Laura’s
story, for example, the client’s immediate perception of injury means that she
does not accept the invitation to tender her resignation, in Luciano’s story the
injury is only perceived when he turns to a lawyer, this being the moment when
he is confronted by the complete isolation of his role and the deprivation of
its contents, plus the impossibility of returning to the situation as things stood
previously.
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In the two cases of Laura and Luciano, on the other hand, it is the client who
attributes the injury, or ‘blame’, to the ‘agency’ of somebody (the employer). In
particular, while the manifestation of the grievance comes about autonomously
in the case of Luciano, in Laura’s case the role played by the lawyer makes a
decisive difference, helping her client to make the link between her situation of
feeling uneasy at work and not any inability of her own, but an implied ‘company
strategy’. Acting as a constant throughout both stories are the steps taken by the
attorney to ask for a remedy — making a ‘claim’ — from the body that first brought
about the occurrence of the conflict (the firm, the bank).

The attorney’s assistance seems therefore to be crucial, basically for the pur-
pose of establishing the extent to which the client’s grievance is attributable to
somebody’s ‘agency’. Then it seems clear that it is only by referring to a norm
and veritying the existence of conditions that are legitimate in the broad sense of
the term (the existence of a contract, for example), as well as by taking the specific
circumstances of the case into account, that it is possible to determine whether
or not the actions suffered constitute a ‘trouble’ for the client and if so, which of
those actions. “In other words for a ‘trouble’ to occur that may have judicial rel-
evance, there must be a breach of the norm”."* The norm — as I explained before
(Chapter 3) — acts as a criterion for establishing the existence of the trouble.

The conclusion that could be reached might therefore be that the ‘legal story’
only starts when the client (with or without the aid of an attorney) represents or
attributes (by blaming or claiming) her/his ‘trouble’ to the action of ‘somebody’.
In the cases examined, this happens with the aid of an attorney.

4. From asymmetries in the analysis of conversations
to clients’ initiatives

This section is devoted to analysing client-attorney relations characterised in terms
of symmetries /asymmetries, so as to illustrate the evolution of this kind of interac-
tion, drawing in particular on certain studies of language. Since the 1970s, studies
on ‘law and language’ have been investigating how language is used in the reality
of institutions: courtrooms, lawyers’ offices and police offices (Siljo et al., 1990).

Specifically, studies of asymmetries'® are interested in understanding the role
played by the institutions in constructing social reality.' In Sweden, for example,

14 Bruner, Personal note to the author, Reenogrena, July 2006.

15 In a psychological perspective, both symmetries and asymmetries are constructed by intera-
gents. Nevertheless, in the case of asymmetries, one of the speakers tries to force her/his
point of view on the other, in an attempt cither to persuade her/him, or to impose her/
his own power. In any case, according to Markovd, for example, there is a need for cer-
tain agreed parameters, such as a common language, the culture in which both interagents
cohabit and certain basic assumptions about the other interagent. Markova’s thesis is that
asymmetry itself can only derive from mutuality, construed as a basic element of communica-
tion. Cf. Markovd et al. (1995) and Markova and Foppa (1991).

16 The first studies in this field were conducted in the field of forensic medicine, for example to
investigate the doctor-patient relationship. Cf. Aronsson, Larsson, Siljo (1990).
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social psychologists (Jonsson and Linell, 1991) have examined thirty cases of
police questioning that reveal asymmetries in the dialogue, deriving from the
different roles played by the respective parties. On the one hand is a representa-
tive of justice, the policeman, while on the other is an individual who is under
the suspicion, if not the certainty, of having committed a crime. The process that
aims to bring out memories of what happened is therefore guided strictly by the
party who is doing the questioning, who frames the questions in search of clari-
fication and information. The memory coaxed out of the party being questioned
is not spontaneous. The investigating officer sometimes offers a direct suggestion
of what might have happened, so as to help the construction of a more detailed,
consistent story. This means that the resulting memory cannot be considered to
be an internal, private product, so much as a product of the interaction between
the representative of the institution and the suspect. It is as though the func-
tion of the person doing the questioning is to obtain a version of the facts from
the point of view of the ‘suspect’, even though the entire reconstruction of the
facts, starting from the version proposed by the ‘suspect’, is made using legal
terminology and in accordance with the rules in force in the type of institution in
question. The police officer has a sort of ‘operating plan’ that he has picked up
in the course of practice and to which he tries to make the “facts’ correspond. As
a result, even in the way that it is organised, the questioning procedure complies
with the objectives, the procedures and the practices of the institution. The final
version of the facts drawn up during the verbal interaction is the product of a
form of negotiation between the narrative produced by a person who may have
broken the rules and the police officer. The person who manages the question-
ing therefore plays the role of the ‘representative’ of the institution that makes
the rules and sets the conditions for the activities that take place in this context.
This is what Perret-Clermont (2001) describes with the expression of “guardian
of the framework”.

A similar study was conducted in the United States by Troutt who, in Kooz v
United States, demonstrated the prevalence of cultural models of narrative in
police practices, drawing an analogy between how the Koon case was portrayed
by the government and perceived by public opinion and another similar case,
Screws v United States. In general, cases of police brutality are related to instances
of racial discrimination. But then every person of colour who is a victim of police
persecution knows very well that the decay in race relations is partly the product
of such practices: the explanation given to a coloured person about why he has
been beaten up by the police is not that he was punished for being “a bad guy”
(which he can contest), but because he is despised as a person of colour (which
he cannot change).'”

17 “Because now he is not necessarily being beaten ‘as a bad guy’ (which he can contest),
but because he is despised as a person of colour (which he cannot change)” (Troutt 1999,
p. 102).
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Such cases show that the prevalence of cultural models of persecution of crime
is ‘camouflaged’ by narrative strategies that tend to mask institutional forms of
racism.

4.1. The litevature concerning asymmetvies in client-attorney
relations

Moving from the socio-psychological field to the legal field, a substantial part of
research into interactions in the last twenty years has concentrated, moreover,
on asymmetries in dialogues in audiences, in client-attorney interactions (Sarat
and Felstiner, 1986) and on restrictions or prohibitions on contributions from
the accused or from witnesses. In particular, attention has been focused on how
questions put together in a certain way induce a certain type of answer, on con-
trolling turns in conversation," on distributing interactive spaces and argumen-
tation (Atkinson and Drew, 1979) and on the techniques of storytelling and of
linguistic style.

What has emerged mostly is that many linguistic characteristics of discourse in
court, the questions asked by the judge or by the attorneys, the answers given
by the accused or by witnesses and the system of conversations controlled by the
judge are the main tools used by the court to fulfil its institutional functions. It
has been demonstrated that linguistic strategies are used to achieve the power
exercised by the attorney over her/his client in practices of interaction. Conley
and O’Barr (1998, 1990), in particular, investigate how the form of the ques-
tions asked is used to restrict the possible range of answers and how the attorney
channels the topics under discussion in the direction (s)he wants to pursue. The
crucial points of these studies appear to be the ‘suppression’ of the client’s role
and the fact that the client ends up being dominated by the attorney.

The way that the relationship between attorney and client is constructed for
the purpose of obtaining technical and legal support has been studied by Hos-
ticka!? in terms of the dynamics of control practised by the two partners in the
relationship in the course of their interactions. An analysis of their interaction (in
this case of conversations) illustrates that, after the first formalities of recording
personal information have been completed, these conversations typically have a

18 Studies conducted into asymmetries in legal spheres, especially by sociologists of law, have
been rather latecomers compared to those conducted in the field of forensic medicine, for
example. According to Sarat and Felstiner (1995), research in this specific field has been
“frustrated” by the routines of excessively busy lawyers and by the difficulty encountered in
convincing them of the need for research into client-attorney conversations. About this, see
the study conducted by Danet (1980). One of the main obstacles found was the ‘doctrinal’
conception of the privileged client-attorney relationship.

19 This research was conducted in a city in the United States, where a group of lawyers ofters
free legal aid to deprived people. The study examined 50 first meetings between an attorney
and her/his client, using as indices of the action of control exercised by each individual
the number of times that each one interrupted what the other was saying. Hosticka (1979,
pp. 599-610).
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phase in which the general intention of illustrating the facts, (i.e. what actually
happened) is soon transformed into the client’s intention (i.e. what happened
to me), which is what the attorney is interested in discovering. The attorney’s
dominant position with respect to her/his client has been highlighted, in terms
of the conversation, by the high frequency of the times when (s)he interrupts the
client’s storytelling and the high rate of questions and requests for explanation
whose formulation already suggests the answers (s)he expects to receive. For the
client’s part, the commonest form of behaviour seems to be one of acquiescence
with respect to the attorney, which comes across as short answers that confirm
what the lawyer has suggested with her/his questions, with a very low rate of
spontaneous questions and requests for explanation about what the attorney has
said. The other attitude detected is that of the ‘hostile’ client, who tends to take
over from the attorney and want to control the conversation by interrupting and
changing the topic under discussion.?

Generally speaking, these research studies find that the legal problem is defined
primarily by the attorney, who tends to classify every new case in a specific legal
and juridical category, corresponding to a routine of professional behaviour that
derives from her/his experience, or what Engestréom (1996, pp. 1999-2032) has
described as the attorney’s expertise.

This is what happened in Laura’s case, for example, where the attorney focused
more on the dimension of dequalification than that of mobbing, because it was
casier to define in terms of the legal circumstances, despite the sensation of humil-
iation and maltreatment perceived by the client, which is typical of mobbing.

The study conducted by Sarat and Felstiner into client-lawyer interactions — in
cases of divorce — constitutes a break with traditional sociological studies about
the legal professions, which portray professional practices as dominated by the
lawyer or the client. They describe lawyers as playing the role of intermediar-
ies between their clients and the legal system, acting as an important source of
information about their rights and helping their clients to connect legal rules to
their personal problems and to introduce their clients to how court proceedings
operate (Sarat and Felstiner, 1986). In this study, Sarat and Felstiner explore
how the client and the attorney ‘negotiate’ their different points of view about
the law and legal proceedings and how their negotiation influences the deci-
sions they make about the routes to be prioritised for achieving the ruling they
seck. Unlike what (s)he may be expecting, the client is introduced to a system
of routines, with a personal, random modus operandi. The attorney’s function
is primarily to legitimise some parts of the human experience and deprive others

20 An interesting example of asymmetry was outlined in the field of gender studies in an experi-
ment conducted by Peggy Davis (1991). This scholar demonstrates the role played by the
male-female difference of gender in the asymmetry between client and attorney. One of the
results that emerges is that the role played by a female attorney in her interactions with her
client is not one of being ‘powerless’, to use a term dear to Conley and O’Barr, but on the
contrary is characterised by a series of potentialities with regard to the future of the legal
representation in question.
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of their relevance. The model most frequently found is that of the attorney who
tries to persuade her/his client to agree to a negotiated out-of-court settlement.
In the case of a divorce, the attorney focuses in particular on inviting the cli-
ent to avoid confusing emotions and financial issues with legal issues. These are
negotiations in which the parties have different kinds of knowledge, different
models, different expectations and different requirements. In brief, the attorney
teaches her/his client to socialise with her/his role and with the characteristics
of legal proceedings. The authors describe this as the “legal construction of the
client”. A subsequent study conducted by Sarat and Felstiner in 1995 reveals that
the relationships of power between client and attorney are not so oppressive and
static, as the power in question is not something that can be ‘possessed” once and
for all, but something that is continuously being exercised and re-exercised, con-
stituted and reconstituted. This is what is demonstrated by the cases examined in
this chapter (and developed further in Chapter 5).

More recent studies, conducted using the ethnographic method and longitudi-
nal approach, with the purpose of ‘measuring’ the internal change and the devel-
opment of practices in a Finnish court district, illustrate the active role played by
the client in ‘constructing the case’ and the tendency for the client to ‘expand’
her/his initiatives,” thereby seeking to influence the dispute and its construc-
tion during the proceedings. In fact, the traditional approach, before Finland
reformed its court proceedings, considered the parties to be ‘judicial actors’ and
not ‘principal actors’: the main assumption was that the parties were represented
above all by their defending counsel. The client was defined in procedural law
by her/his judicial role as the plaintiff or the defendant, in terms of her/his
rights and duties in the proceedings, in addition to being described as an impor-
tant “supplier of information”.?> What was highlighted in the debate about the
reform, and through this research, was how the client’s role could be made more
active, going beyond the limit of the source of information.”® One of the key
questions is “what is the task of the client in the negotiation?”. The result of the
research is that the client is an actor by whom the judicial case is constructed in
the proceedings by means of the negotiation: the client is not one of the judicial
actors (according the classic roles of plaintift and defendant), but someone who
may take an active part in the transformation of the dispute.?*

The results of these studies are rather distant from the traditional conception
of the position of the client, which consider her/him to be a mere informer: the

21 I refer here to the doctoral thesis written by Haavisto (2002a). The data collected was com-
prised of videotapes and transcriptions of interactions in court. The author analysed the
client’s interventions, including the number of questions asked, the answers given and inter-
ruptions made.

22 Finnish Government Bill 15/90, pp. 13, 28, 35.

23 Haavisto’s research focuses on the contribution made by the client in constructing the case
(2002b, pp. 399-409).

24 The main ‘initiatives’ taken by the client are identified as the ‘explanation’, which pairs with
the ‘confirmation’ to characterise her/his actions during the hearing.
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initiatives (s)he takes have an impact on the organisation and result of the pro-
ceedings, while the very relations between client and attorney have undergone
change. This is confirmed by an analysis of the majority of the cases examined in
this and the following chapters (5, 7, 8, 9). In particular, in the cases of Laura
and Franco, client participation in constructing the case takes the form primarily
of initiatives, as I shall show in the next paragraph.

4.2. Client initiatives

By taking Haavisto’s study and the others analysed previously into account, my
investigation attempts to illustrate the initiatives taken by the client in the specific
cases analysed previously, on the basis of written texts. These are notes drawn up
by the client in response to a request voiced by the attorney, for the purpose of
obtaining a more detailed version, and probably one that is also as ‘mature’ as pos-
sible, of the facts pertaining to the case for which the attorney has been engaged.
These notes are quite extensive: in some cases, they even have a title that indicates
their internal structure, such as guadro normativo (normative framework), sizu-
azione ginridica (legal situation) or situazione scolastica (educational situation).
I will show how the salient characteristics of the client’s initiatives may emerge
through the narration of events and elements of her/his history.

Using Haavisto’s work as a starting point, I consider the client’s initiative
to be the key tool for analysing the attempts made by the client to take part
in the negotiation and ‘transform’ the dispute. No statistical evaluations are
offered here, only some clements of analysis of the content taken from the
notes. Building on the example provided by Haavisto and on the notes ana-
lysed, the term “initiative” is construed in terms of linguistics to encompass the
following distinctions: contesting, alleging, correcting, explaining, confirming
and stating. Initiatives are distinguished from one another according to how
the client wants to influence the dispute. When the initiatives in question are
capable of influencing how the dispute has been discussed, suggesting new top-
ics (or putting an end to old ones), the distinctions noted are those of expand-
ing, enlarging, questioning and restricting. Each category of initiatives tends to
recur several times.

In an attempt to focus on some of the initiatives taken by the client that con-
tribute to constructing the facts, the cases examined previously are now subjected
to a fresh analysis. As I will show — case by case — the client does rather more than
just supply information about the dates, places and circumstances of her/his case,
actually contributing actively to constructing it.

4.2.1. Lawura’s initiatives

The first case, that of Laura, is one that for the sake of simplicity I call a case of
mobbing, since that is also how Laura herself describes it.

The plot analysis and in particular the passages analysed using the categories of
naming, blaming and claiming illustrated how Laura gradually became aware of
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being a victim of a strategy practised by her employer. Once she has gained this
awareness, she starts authoring a series of initiatives. The main initiative taken by
the client is to ‘provide information’, for the purpose of illustrating not only her
own professional career in detail, attesting to the professionalism she has acquired
over the years and the type of position she has held in the firm, but also the con-
dition of underutilisation and oppression she is obliged to suffer in the context
of her firm. The documentation provided is very detailed, from a point of view
both of the responsibilities she has executed and of the salaries and benefits she
has received. An examination of Laura’s file reveals an intense exchange of cor-
respondence with her attorney, which the client herself defines from her vantage
point as “mail bombing” (excerpt from an exchange of mail between the client
and her attorney, March 2006). The other, equally recurrent, initiative is that of
‘contesting’, nearly always in relation to her colleagues and /or superiors and to
the arrangements made that worsen her status, such as the proposed move to
another city. Numerous initiatives can be classified as ‘alleging’:

[The firm’s] persecutory intent is clear to me, not only because I had
two consecutive legal medical visits in just four days of being off sick
[...], not only because of the date and time when this message was sent,
but also and above all because the mail does not say that I shall be a
project manager, but it only lists three tasks for a completely undefined role
of ‘responsible Project Officer’ . . .

Their mail is clearly almost a tactical pre-emptive move [. . .]; it is
obvious that their line is and will always be more focused on demonstrating
that absences for sickness have been and remain the causes of the professional
problems they complain about and not, as is in fact the case, the consequence
[...]; the mail lies about a crucial point [. . .].

(Excerpts from Laura’s correspondence with her attorney,
November 2005-July 2006)

Similarly, the initiatives classifiable as ‘expanding’ are also considerable: “we
have to exploit the opportunity to ‘nail’ the firm [. . .].” Laura takes another
interesting initiative when she asks questions about her own condition (‘ques-
tioning’): “Is the firm — irrespective of its evaluation of my work (whether that
evaluation is right or wrong) — allowed to behave like that? Is it allowed to
act and react like that? Is it allowed to approve holidays and then launch
accusations about them? Is this or is it not mobbing?”

An analysis of the initiatives taken by Laura, which mostly take the form of
questions of clarification and of interpretation of the facts, demonstrates that the
client is neither a mere source of information, nor a passive recipient of informa-
tion and decisions, but contributes actively to the knowledge and to framing
the facts in the solution to her case. As already highlighted in the previous para-
graphs, it was in fact thanks to Laura’s collaboration that the attorney managed
to unmask the employer company, which aimed to marginalise its employee and
force her to resign.
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4.2.2. Luciano’s initiatives

Luciano’s case is characterised by initiatives of ‘expanding’. In addition to provid-
ing his attorney with a written note containing detailed information about the
milestones in his career — so ‘giving information’ — Luciano also draws up a pre-
cise listing of the requests to be made to the court, so ‘expanding’: 1) laying claim
to his status as an executive; 2) breach of contract with respect to his salary in the
year 1998 in the absence of all personal calculations on his part; 3) laying claim
to the productivity premium for January 1992 (50% of the year 1992) + seniority
bonuses; 4) laying claim to reimbursement and personal damages.

Lastly, Luciano refers significantly to his emotional state as confirmation of how
he ‘names’ his condition of professional and personal difficulty, starting from the
interview. The complete ostracism he suffers in his relations with the company’s
top management generates a profound sense of personal frustration in reaction
to his workplace, with the result that his doctor diagnoses: “a state of depressive
anxiety with reactive disturbances” (medical diagnosis, November 2005).

Unlike Laura, who contributed to constructing the legal strategy by acting on
the manifestations of the trouble and on its possible definition in juridical terms,
Luciano’s initiatives were taken after the trouble had become evident. Anyway,
he shows evidence of being a client capable of participating in solving the case
(Rubinson, 1999) when he takes initiatives that tend to suggest clear questions
to be addressed to the company.

4.2.3. Franco’s initintives

As anticipated previously, Franco’s case is analysed here only because it is par-
ticularly interesting from a point of view of his ‘enlarging’ initiatives, which
are so strong as to influence how the dispute is subsequently structured and
transformed.

4.2.3.1. FRANCO’S STORY. SUMMARY

Franco is a school principal with a formal employment contract whose actions
are influenced by a moment of ‘legislative chaos’ that makes him lose all confi-
dence that he will ever progress from the level of a formal contract to an effec-
tive one that really allows him to work as a principal. As a result, he tenders his
resignation, so that he can at least benefit by receiving the golden handshake
that is due to him by virtue of his status as a formally employed principal.
When he realises that this precludes his being able to take part in a forthcoming
competition to recruit a ‘practising school principal’; he decides to withdraw
his resignation, but the school authority refuses to recognise the validity of his
withdrawal, deciding that it was submitted beyond the admissible deadline, so
Franco goes to a lawyer. The lawyer applies for an injunction in accordance
with Art. 700 of the Italian Code of Civil Procedure, so as to enable Franco to
enter the forthcoming recruitment competition. The application asks the judge
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to recognise that Franco’s withdrawal of his resignation was valid, since he had
tendered it at a time when the legislation was so uncertain as to induce his client
to make an ‘error’.?® The judge accepts the application, declaring the illegiti-
macy of the Ministerial ruling — Art. 1 of Ministerial Decree dated 9 Decem-
ber 2004 — which sets “a (time) limit on the faculty of the interested parties as
per the superior legislative authority, Law N° 417 /89”, with the effect that he
strikes out its application in parte qua.

Franco is a client who is well informed about the legislation that governs
his role. As such, for example, he provides a detailed analysis of the legislative
framework that governs his current position as a ‘school principal with a formal
employment contract’, who is awaiting the competition to recruit a ‘practising
school principal’.

The most important initiatives taken by Franco are those of ‘explaining’ what
his current role consists of and what his current position is, of ‘enlarging’ the
information available about the position of other colleagues in the rankings for
jobs that become available and in some cases ‘contesting’ it; of ‘giving informa-
tion” about the evolution of the legislation and the consequences that, in his
opinion, may derive from it (so ‘alleging’), and of stating and asking (so ‘expand-
ing’) for a specific type of ruling (a suspensive injunction). The following passages
are taken from Franco’s correspondence with his attorney:

Giving information: “I am a school principal with an annual employment
contract.”

Explaining: “There are generally very few positions available in senior schools”.

Contesting: Indeed, for years I received no appointment, despite the fact that
I was the first in the rankings . . . Even people who do not hold the nec-
essary qualifications — three years acting as a principal — are ‘slipped in’
surreptitiously. They manage to complete the course for the competition
and are inserted into a listing, albeit with a reservation. [. . .] By making
an application to the Labour Tribunal in 2004, they also asserted that they
were entitled to be given priority in 2004 in the assignment of principals’
positions in the province, but the judge denied it to them, because the
reservation needed to be clarified first.

25 The legislative norm cited by Franco’s attorney in having recourse to Art. 700 of the Code of
Civil Procedure for the purpose of obtaining recognition of validity of the withdrawal of her/
his resignation is Law N° 417 /89 (which converted Legislative Decree N° 357,/89). This
in fact provides for the possibility that the resignation could be withdrawn until 31 March
(Franco withdrew his resignation on 26 March). The law classified as “Norms governing
the recruitment of school staft” provides that “members of statf responsible for inspections,
management, teaching, educating and non-teaching in the state’s kindergarten, primary, sec-
ondary and art schools, who have tendered their resignation from their respective positions,
may not withdraw said resignation after the subsequent 31 March”.
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Enlarging: At the end of December 2004, an amendment was passed to ena-
ble . . . the candidates admitted with the reservation . . . to be assigned to
positions gradually, starting in 2005. . .

Alleging: Hence my sense of discouragement. Their assignment to positions,
in my opinion, reduced my chance of getting a place for the next year . . .
both would come before me in the rankings . . . There are only two places
that are certainly available. I risked going back to the rank of teacher. So
I made the difficult decision, by the [date], to tender my resignation . . .
Then I presented an application to withdraw, justifying it with the change
in the legislative framework and the fact that the pension provision has not
come into force yet. . .

Expanding: Apart from the merits and the justification, in my opinion and
according to how I read the judge’s ruling, this is just a question of ask-
ing for the deadline of 31 March set by the law, and not the one set by the
Ministry’s decree, to be respected: THERE IS AN URGENT NEED FOR
THE JUDGE TO ISSUE A SUSPENSIVE INJUNCTION TO ENABLE
ME TO APPLY FOR THE POSITION OF PRINCIPAL BY 22 MAY
NEXT. OTHERWISE IT IS ALL POINTLESS!!*¢

An analysis of the initiatives taken by Franco — as in Laura’s and Luciano’
cases — illustrates the capacity of the client to participate in a range of ways that
involve a variety of initiatives in solving his case. Evidence of this capacity can be
found especially in expanding initiatives that are made even more visible, with
respect to how the content is shaped, by the use of block capitals in the text, for
example.

Moreover, in terms of the analysis of language, what stands out in the passages
marked previously in bold is the frequency of the client’s use of the first person:
I am / I received / I was / In my opinion / I risked / I made / I pre-
sented / In my opinion / According to how I read.

According to Bruner’s theories (2002), but also those of Charon (20006), this
is an element that — as an expression of the client’s ability to take initiatives — may
be considered in psychological terms to be a sign of self-awareness on the part of
the client. In socio-legal terms, it also confirms the hypothesis that I will further
develop in Chapters 7 and 8, according to which there is a strong connection
between knowledge and broader awareness of how the (legal and social) system
works and a successful legal agentivity.

In this framework, narrative thus become the tool for self-affirmation in legal
settings.

26 At this point, the text written by the client and delivered to his attorney is written both in
block capitals and in bold.
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4.3. The thirvd kind of analysis: conclusions

What emerges at this third level of analysis is that the initiative most commonly
taken by a client is certainly focused on providing ‘explanations’ about her/his
own situation, which as a matter of fact tends in most cases to be compared with
that of the other people who belong to the same group (such as the colleagues
or the superiors).

The client’s role is not limited to this, of course: in addition to ‘providing infor-
mation’ and offering ‘explanations’, the client also ‘contests’, ‘states’, ‘presumes’
and ‘asks questions’, sometimes even ‘suggesting strategies’ to the attorney. The
client contributes to ‘constructing’ the facts, not only by providing information
on her/his own initiative or at the request of her/his lawyer (information that in
any case goes over and above the mere data about the career, the salary and so
on), but also by taking an active part in the investigations. As we saw previously,
Franco provides his attorney with some extremely useful background information
about the legislation governing schools.

The client also ‘interprets” her,/his own situation, for example by framing ques-
tions about the legal status of the case, as we saw in Laura’s case, a casebook
example of the ‘construction of the fact’, achieved as a result of a close partnership
between the client and her attorney. Working in concert with her lawyer, Laura
develops a strategy and puts it into practice in dealing with the firm, in such a way
as to alter the original configuration of her case. After Laura is invited by her firm
to tender her resignation, she avoids mentioning this request, instead complain-
ing that she was underused in previous years. Her approach elicits a series of reac-
tions from the firm that provide glimpses of discriminatory intentions on its part,
culminating in the use of such decisions as the instruction to Laura to transfer to
another city. These decisions stimulate Laura’s attorney to make an application
for an injunction under Art. 700 of the Code of Civil Procedure.

5. Conclusions

The plot analysis of Laura’s and Luciano’s stories demonstrates that a legal story
is generally provoked when tensions arise between two interagents who are
driven by contradictory purposes, ¢.g. Laura and the human resources manager,
Luciano and the bank or Franco and the schools administration. The trouble that
calls for reparatory action comes to light gradually, through initial actions and
subsequent complications that are generally caused by the agency of an actor. To
repair the breach in the order or create a new one, clients may then take steps to
solve the situation (either acting in partnership with their attorneys or not). If we
compare the two stories of Laura and Luciano, we can see that initiative actions
and complication actions alternate in more or less the same way in both stories,
but it is in only in Laura’s story that we come across problem-solving strategies,
at least in good time for orienting the solution of the case before it takes on the
characteristics of a legal dispute.
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My hypothesis, which I shall develop in greater detail in Chapter 7, is that
efficient action taken by the client calls for a degree of awareness of the problem.
In fact, as from the analysis of clients’ perceptions (naming, blaming, claim-
ing) illustrated, the client does not always succeed in attributing the trouble
to somebody else at the first attempt, nor in understanding that it constitutes
a breach of rights, partly because this insight/awareness would call for famili-
arity with the law and a legal awareness that laypeople do not always possess.
As a consequence, Laura’s and Luciano’s cases call for the intervention of an
attorney for the client to understand whether and to what extent her/his rights
have been breached. It is in this phase that action strategies are agreed between
the client and the attorney: from sending an e-mail to asking for a day oft for
sickness, as in Laura’s case, or collecting information, as in those of Luciano
and of Franco.

The cases illustrated here, together with their characteristic initiatives, certainly
demonstrate the potential of the client playing an active role, in terms both of
the intensity and of the quality of her/his participation in the ‘construction of
the facts’, rather than the passive formal role of being no more than a party: the
plaintiff or the defendant, in a civil law system (in these cases that of Italy).

It is quite clear that, when the attorney is in agreement and competent, the
client’s role is actually somehow ‘indispensable’ to managing the conflict, not
only for the purpose of ‘constructing’ the proceedings in accordance with her/
his expectations, but also, as we shall see in due course, for the purpose of achiev-
ing the desired result. To what extent the initiatives taken by the clients in the
cases illustrated here contribute to constructing and transforming the conflict is
something that will be further monitored when analysing the attorney’s narration
(Chapter 5). In Franco’s case in particular, the attorney will be seen to adopt a
substantial part of his client’s narration, not only as it pertains to the facts, but also
with regard to his legal arguments, complete with references to laws and decrees
quoted by his client, although he of course adds the necessary technical insight
and arguments. It is also already expected that the judge, in turn, will adopt the
majority of the arguments advanced by the attorney, especially when they pertain
to the law. To some extent, then, it is already now possible to draw the conclusion
that, when it is well-documented in terms of what happened (dates), the indica-
tion of places and the sequence of the events, as well as from the standpoint of
mastery of the legislative framework and of possible judicial rulings, the client’s
narration enables the attorney to keep attention focused effectively on the topics
he has proposed.

From a more general standpoint of the articulation of client-attorney relations,
there is certainly a trend towards change: the client is neither marginalised, nor
dominant in the process, but partners with the attorney, as to some issues stand-
ing on the same level. The client contributes to structuring the conflict in terms
of her/his expectations, so as to achieve the desired result.

I shall return to the issue of the client’s agency introduced here and develop it
further in Chapter 7, where the cases will not only be analysed from the stand-
point of the structure of the stories and of the interactions between the actors,
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but also situated in the broader context of the social relations in which they are
shaped and solved. The aim is to show how law and culture interact and how
legal actors” awareness of the environments in which they live can channel them
towards the solution to their case.
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5 The lawyer as translator

The stories analysed in Chapter 4 are expanded in this chapter to show how the
narration of facts evolves from one stage to another of the case reconstruction,
with a focus on the role played by the lawyer. In particular, the lawyer is depicted
as a translator, whose function is to transform the human story into a legal one.
The legal story involves rereading elements of events provided by the client —
such as dates and places, the general organisation of the professional context,
duties performed and responsibilities assigned — with the aim of defining ‘who
has done what, how, when, why and where?” For some of the cases analysed,
the lawyer shows ability, sometimes as a result of collaborating with the client,
in identifying the causal and temporal connections that contribute to giving the
legal narrative contextual meanings. Lawyers’ narratives may have a subversive
impact on the pre-defined legal order.

1. The multiple roles of the lawyer in fact construction

Throughout their relationships, lawyers and clients tell stories to each other.
[. . .]. Clients usually come to lawyers for help [. . .]. They have stories to
tell that express their reasons for, hesitation or excitement about, and fear of
whatever prompted their need for legal help. [. . .]. In the course of clients’
narratives, lawyers hear how particular experiences and choices relate to com-
plicated and diverse aspects of clients’ lives and the worlds they inhabit. [. . .].
Lawyers also tell stories to clients — about themselves; about lawyers, judges,
legal institutions and other actors in the legal system; about the law and multi-
ple interpretations of it [. . .]. In each interaction between lawyers and clients,
the stories of both intersect, each penetrating and shaping the story of the
other. [. . .]. As clients and lawyers engage through reciprocal and intercon-
nected narratives, they create the lawyer-client relationship.

(Ellmann et al., 2009, pp. 139-140)

Starting from this picture of the ongoing narration and re-narration process
between lawyer and client, proposed by Ellmann et al., in this chapter I shall
retell the stories of Laura, Luciano and Franco in the versions provided by their
attorneys, both in the course of interviews and through the reconstruction of the
official records of the legal proceedings. The aim of this analysis is to understand
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how the ‘legal story’ is constructed by the lawyer with the client, to what extent
the attorney takes the version as narrated by her/his client into consideration,
what kinds of causal and temporal nexus are used to reconstruct the factual ele-
ments that come into play, how evidence is used, what role is played by rhetoric
in the discourse advanced by the attorney, how do the attorney and the client
co-operate in solving the case and, ultimately, what kind of reasoning is adopted
by the attorney in constructing the case.

While much has been written about how judges reason and their way of dis-
cussing a case, analysis of how attorneys reason has been rather neglected (Alpa,
2008). There is a widespread belief that the attorney’s principal task is to ‘per-
suade’ the judge or the court to decide in favour of her/his client with regard
to the factual or legal motives that are drawn up in the preliminaries and then
expressed through the arguments (s)he presents. Twining ([1990, 1994], 20006,
p. 296), for example, drawing on Llewellyn (1962) calls attention to the fact
that, “in his statement of facts, the advocate has the first, best and most precious
access to the court’s attention”.! The advocate’s statement of facts is not simply
part of the legal argument, but constitutes its very core. The court/the judge is
informed about the facts when the advocate introduces an official document into
the proceedings. In this sense, the attorney has privileged access to the facts and
to the construction of the story.

The role played by attorneys, can actually be very complex, involving a plural-
ity of other roles: actor, narrator, translator? etc. As I explained in Chapter 3, the
attorney’s role and narration tend to be considered as oriented towards defend-
ing the interests of the client (Taruffo, 2009; Trujillo, 2013). Nevertheless, the
‘story’ of a case does not end with its mere narration by the attorney, nor does it
end up as no more than a mere exercise in rhetoric. In general, we will see that
the first thing that the attorney does is to make the story that (s)he is construct-
ing together with her/his client acceptable and ‘conventionally’ legal, as well
as difficult for the other party to dispute. When identifying the essence of the
case, of the question for litigation, the attorney starts from the client’s point of
view and ‘translates’ everyday events into ‘legal stories’, mediating between the
world of the client and that of the administration of justice: “the world in which
the legal issue arose (the facts) and the world into which the client’s story has
ventured for a solution (the governing law)” (Berger and Stanchi, 2018, p. 52).
This operation of translation undertaken by the attorney with regard to the other
party, the judge and society itself is conducted not only in co-operation with the
client, but also starting from her/his requirements, giving due consideration,
among other things, to the local culture, construed as a set of practices against
whose background the events took place.

1 Cf. Llewellyn (1962, 341-342), quoted in Twining ([1990, 1994], 2006, p. 296)

2 Interest has recently started being shown in the role played by attorneys as storytellers. See
Brooks and Gewirtz (1998); and the more recent work of Meyer (2014). In addition, it is
traditionally a subject of interest for legal clinicians, as we saw in Chapter 4.
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In this chapter, then, it will be interesting to explore how the attorney’s think-
ing develops at a more complex level, on the basis of concrete examples. The
chapter has this structure: it lists several typical uses of storytelling in legal dis-
putes (par. 2); it furnishes reconstructions of the stories of Laura, Luciano and
Franco, as narrated by their attorneys (and compared to the ones narrated by the
clients in Chapter 4) (par. 3); it highlights the role of “translator’ typically played
by the attorney (par. 4); it analyses the role played by evidence in constructing
legal stories (par. 4.1); it dwells on certain typical aspects of the plot’s construc-
tion in the three stories (causality, temporality and ambiguity in defining the facts)
(par. 4.2); it focuses in particular on analysing the role played by the rhetorical
dimension within the legal discourse (par. 5), and it offers suggestions about how
the attorney thinks, starting from the cases under examination (par. 6).

2. Uses of storytelling in legal processes: questions
of fact and questions of law

The assumption has been made here, from the third chapter onwards, that the
stories told in court can be considered to be ‘narrations’. Alper et al. (2005)3
hold that litigators are inextricably immersed in the narrative, albeit subcon-
sciously. They therefore propose something of an inventory of possible uses of
narration in court proceedings, so that the parties can use storytelling as an inte-
gral part of their work, making the best of the opportunities oftered by narrative
to construct ‘possible worlds’ and legal meanings and to make strategic choices
between potential alternatives. In this way, Alper et al. identify the possible practi-
cal uses that a litigator can make of a narrative that is in any case particular. The
result is a profile of the underlying structure and of the narrative processes, a
specification of the characteristics, of the conditions and of the elements of the
narrative in the setting of court proceedings.* They propose, among others,
cight possible uses of narration in court proceedings.

o The use of narvation to genevate hypotheses that guide investigations and avoid
their being closed to possibilities by premature judgments.

The ‘investigation of the facts’ should be conducted by formulating hypotheses
about what happened and why. These hypotheses are constructed in a narra-
tive form, complete with a scene, characters, actions, instruments and motives.
The plot of the stories is generally constructed on the basis of these elements,
which guide the litigator’s ‘imagination’. In their turn, of course, these elements
suggest others that may or may not coexist, providing a specific focus for the

3 The authors’ inventory was conceived of for a trial by jury: reference to those applications that
are suited exclusively to legal proceedings of that kind is omitted here.

4 On the uses of narration in court proceedings, cf. also Bennett and Feldmam (1981), Pen-
nington and Hastie (1991), Feigenson (2000), Berger and Stanchi (2018).
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investigation. The possibility of exploring multiple hypotheses to propose could
be a guarantee of benefits for a litigator,/attorney, and this function of ‘exploring
alternative possibilities’ is typical of narration. I will highlight this aspect in the
case of Luciano, for example (par. 4.1).

o The use of narration may be functional to developing a representation of the
case: questions of fact and questions of law.

What makes narration in court proceedings effective in the construction of
the case is its role of mediator between facts and norms, so that the entire theory
about the case proposed by a litigator takes the shape of a narration that calls
for a favourable decision, with the facts organised in such a way as to invoke the
application of rules of law or rules of procedure, to prompt the consideration of
equity, to reference elements of proof, and so on. As Meyer explains (2014, p. 3):
“All arguments, at any level or in any type of practice, are built upon arrange-
ments of the facts of a particular case. These facts are shaped into stories carefully
fitted with legal rules and precedent. It is impossible to make any legal argument
without telling some stories about the facts and about the law”.

It is also generally agreed that storytelling as a crucial technique of advocacy
tends to adopt various different characteristics, probably according to whether it
is applied to questions of fact or of law. Questions of fact and questions of law
constitute the key stage in the “transformation of ordinary stories into judicial
stories”: they are the procedures whereby judicial stories are analysed juridically
and ultimately appraised by the judge (Bruner, 2003, p. 42). Who did what to
whom and with what intentions? These are the questions of fact that need to be
answered in compliance with the rules of evidence. But deciding whether a given
action breaches a given law involves interpreting a legal rule. Midway between
one and the other, we then find the decision about whether the action has actu-
ally damaged the party who brings the action. Bruner (1992) believes that this
subtle separation does not always hold and that jurists have recently started realis-
ing that, in certain cases, the subtle separation is no more than a fiction.

In an orthodox perspective, a question of law is the object of contestation
when there is disagreement about the meaning of a norm or when there is con-
troversy about whether a particular set of facts matches its application. Conven-
tionally speaking, an argument about a question of law is organised as though
the facts are ‘given’. On the other hand, an argument about a question of fact
proceeds as though the applicable law is consolidated. In the theory of law, on the
contrary, there is a recognisable problem of the distinction between questions of
fact and questions of law, just as there tends to be recognition that in some cases
this distinction is somewhat artificial in character or even of no relevance whatso-
ever, especially with respect to the application of norms and the appropriate clas-
sification of a given factual situation. Establishing whether “Tom is dishonest”
or whether “this is a case of murder”, for example, may be a question of fact, a
question of law or a mixture of both. In addition, how questions of this kind are
tackled and how the story is told (i.e. plot structure and other qualities) varies
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from one system to another and from one context to another (Twining [1990;
19941]; 2006, pp. 271-278). In Laura’s case (par. 3.1., 4.2.), for example, the
attorney had a rather difficult time establishing whether the case was one of mob-
bing or of dequalification, or whether the client’s effectiveness at work had really
been reduced. As a result, the attorney played the card of ambiguity of definition
as a way of constructing a winning strategy.

In the framework of all legal proceedings, there are facts that are related to
dates and to the conditions of the weather and of work that may be based on
evidence in the stories told by both parties; yet there may be ‘factors beyond
the control” of the parties that are of significantly lesser import and also ‘open’
categories, such as the ‘bona fide effort’ based on circumstances or the general
economic crisis, as in Luciano’s case (Bruner, 2003, p. 43).

Lastly, it is important to remember that, while the process of ascertaining the
facts in the course of legal proceedings is regulated by procedural rules and by
the oath made by the witness to “tell the truth”, the only way of judging whether
and to what extent a juridical interpretation is correct is by applying the tradition
embodied in precedent.® The party who proposes a given interpretation refers
substantially to the similarity between his interpretation of the relevant facts and
the facts contained in the relevant precedents.® According to Bruner (2003,
p. 43), the underlying procedure for establishing these lines of precedent is simi-
lar to placing a story in a literary genre and advocates often show skill in choosing
the precedents to illustrate, even though their choice is sometimes restricted to
the precedents used in the past. While literature uses cunning plots to imitate
conventional reality and create verisimilitude, the law does the same, citing the
corpus juris and sticking to precedents. Dworkin in turn used the metaphor of
the chain novel to call attention to the need for a form of narrative coherence
between the judge’s decision and the precedents (Gearey, 2005, p. 273). These
analogies between law and literature, everyday narratives and judicial narratives
confirm the theses illustrated in Chapters 1 and 2 that the principles governing
how literary narrative and legal narrative are governed are similar.

Nevertheless, while nobody disputes that the scrutiny of questions of law is
not covered by any complex of procedural and evidential restrictions comparable
to the one that applies to the scrutiny of questions of fact, it cannot equally be
taken for granted that such questions of fact can also be subject to interpretation.
This is what I shall illustrate in Laura’s case, for example, where Laura’s attorney
and her employer proposed different interpretations of the temporal meanings
of events.

The transition from the fact under discussion to the question of law comes
about by means of typical narrative procedures of interpretation and construction
of a communicated, shared and legitimised meaning. The reasoning about the

5 Although all this may also apply to Civil Law systems, Bruner’s reference is of course to Com-
mon Law systems.
6 Cf. also Bruner (2003, pp. 44—49).
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questions of fact and the questions of law that are the issue in the judicial decision
will be further analysed in Chapter 6.

o The narvative is functional to probing or influencing how witnesses or other
sources of information (members of the jury and others taking part in the court
proceedings) are thinking.

Litigators are constantly obliged to make strategic decisions as a function of
how people think and of how they will react to the actions taken by the attorneys.
Moreover, under normal circumstances, if the litigator makes use of categories
typical of contemporary culture when constructing her/his case, (s)he will induce
a more favourable reaction from decision makers if (s)he refers to factual elements
(scenes, plots and characters) of typical stories accepted by contemporaries. This
is what I shall demonstrate both in the case of Luciano (par. 4.1.), where I shall
illustrate how the attorney makes detailed use of the evidence to demonstrate
the version of the facts narrated by the client, and in those of Viviana and Carlo
(Chapter 7). In cases where the familiar narratives are not favourable to the cli-
ent, on the other hand, the attorney may imagine different (new or subversive)
narratives to sustain her/his client’s thesis. This is what we find, for example, in
the cases of Kirin (Chapter 8) and of Amenze (Chapter 9).

e Narrvation can be used to enable a judge/jury to familiarise himself/itself with
lines of thinking that ave functional to inducing the litigator’s case to emerge or
to push the counterpart’s case into the background.

Narrative is unquestionably a special way of thinking, of processing informa-
tion and of proceeding from premises to conclusions, a method whose purpose
is to enable members of the jury to piece the story together. The use of the
distinct qualities of narration (see Chapter 1, par. 7) — the fact that it is context-
laden, for example; the fact that it generates expectations through presumptions
of ‘relevance’; the fact that it translates time into a sequence of events and so on —
enables a litigator to induce the judge or the members of the jury to ‘process’
what they are hearing and what they are seeing in the course of the proceedings,
so as to make her/his own story prevail over that of the counterpart. This aspect
recurs in all the cases under examination in this book.

e Particular narrations can be used to credit or discredit elements of proof or of
information, to configure them or to put them into code.

Stories are functional to coding elements of proof and other parts of the case.”
Narrative construction in fact implies a considerable amount of coding that helps

7 Coding is the process whereby words, images, objects and ideas are associated with others, so
that the past brings the present to mind.
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make good stories come across as plausible.® This can be seen in Luciano’s case
(par. 4.1.), for example, where the attorney employs the detailed evidence given
by his client’s colleagues to show that he was the victim of a plan on the part of
the bank to expel him from his position.

Starting from the uses thus identified that are made of narration in court pro-
ceedings, it is worth remembering that, although stories have common charac-
teristics, they differ with respect to the purposes for which they are told, their
settings and the conventions and rules typical of the setting in question (for
example, legal proceedings with or without a jury). As I explained in Chapter 3,
legal proceedings are not given entities, but culturally laden contingent events
that influence how the stories are told. In the specific context of adversarial pro-
ceedings, with which I deal specifically, each party opposes the other’s story in
its attempt to convince a decision maker of the truth of what happened, for
the purpose of restoring her/his own initial status or of constructing another
and restoring the social order by means of the judge’s final decision. Every civil,
criminal or other case takes the form of a ‘contest’, in which one party’s story
somechow reflects the truth of what happened, in such a way that establishing
one party’s truth means denying the truth of the adversary’s story. The rule that
everyone taking part in such proceedings shares is that only one of the litigants
will be determined to be right about what happened. All the effort expended by
the litigants is concentrated in this direction. The stories that litigators ask the
judge to believe are the ‘facts of the case’, which have to appear to be ‘true’. As
a result, the litigator has to be capable of telling stories that are resistant to any
potential challenges from the other party, which means that fragile or irrelevant
elements of the story (Taruffo, 2009) must be gleaned out or minimised, so that
the defence is not left in a vulnerable condition (Rubinson, 1999). These skills in
using narration in professional legal circumstances can be made explicit by adopt-
ing a clinical approach to reflect about cases and to solve them.

Lastly, the story that a litigator tells the judge is a story whose last chapter has
not yet been written, because it is the decision that still has to be made (this is the
focus of Chapter 6). This last resolution of the story should of course be a verdict
in favour of the attorney’s client. Let’s take a look at how this transition comes
about in reality by analysing three stories: those of Laura, Luciano and Franco,
which were already analysed in Chapter 3 according to the clients’ perspectives
about their cases.

3. Luciano and Laura’s stories as narrated by their
attorneys

For the purpose of analysing the role played by the attorney in constructing
the ‘legal story’, I shall once again use the definition of ‘story’ proposed by

8 Points 6, 7 and 8 listed by Alper et al. (2005), which are more closely concerned with cases of
trial by jury, are omitted.
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Amsterdam and Bruner (2000) as well as Daiute (2014) — as proposed in Chap-
ters 1 and 4 — to frame the stories of Luciano and Laura as narrated by their attor-
neys in the interviews. The aim is to identify the characteristics of how these two
different attorneys go about their reasoning, through the identification of “core
narrative themes that, in turn, determine the functional choices the storyteller
makes in selecting, shaping, and sequencing the events into a story” (Meyer,
2014, p. 16). Does the plot of the attorney’s story coincide with the plot of the
client’s story? Can the same events be reconstructed differently in order to have
different meanings?

3.1. Laura’s stovy: the causal and tempoval connection between
the factual elements

The following passages which are analysed here are taken from the interview with
Laura’s attorney in July 2006:

1. An initial steady state grounded in the legitimate ordinarviness of things;

[

1. That gets disrupted by a trouble — the initinting action that marks the break
with the steady state — attributable to human agency or susceptible to change by
human intervention:

a. Initiating action:

[...] Laura came to me because the company had suggested she should
resign, but we had to understand why it had made this suggestion.
It transpired that there were several reasons, because she had
been off work, she had been ill and so in general had become
less efficient at fulfilling her very generic function in the com-
pany: although she was offered an incentive to accept redundancy,
it was very limited.

[...] This matter of an incentive to accept redundancy could be con-
nected — I tried to connect it — to a retaliatory and persecutory
intention that had evolved in the course of time, trying to estab-
lish a concatenation between a whole series of facts that were,
in my opinion, objectively quite separate from each other, both
logically and historically.

II1. In turn evoking cfforts at redvess or transformation, which succeed or fuil —
under the form of complicating actions that vise to a high point (climax, conflict
o7 turning point):

b. Complicating action (of the stated trouble to connect disconnections):

I tried to put them together in a way that would show how eve-
rything first sprang from a message sent by this client to the
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company, because she had to undergo treatment for infertil-
ity, and how this then led to retaliation from the company,
which first stripped her of her working activity, then sent her a
constant stream of medical control visits in an attempt to find
a way to terminate her contract of employment, culminating in
informing her that she was to be transferred to another of the
company’s locations.

¢. High point/turning point:

The transfer order in itself could have proved to be useful, had it
been connected, as in fact it later was, to a whole series of facts,
so that it could be given a connotation of ‘objectivity’, as also
of ‘retaliation’ . . . We suggested this latter interpretation to the
judge, who held that the transfer was not legitimate.

IV. So that the old steady state is vestored or a new (transformed) steady state is cre-
ated. This often takes several steps in naturalistic stories, so we vefer to them as
vesolution strategies’:

The judge’s order enabled us to focus more clearly on the aspects of
retaliation on the part of the company. All this gave our approach
a more objective nature: the company started fearing that it
might actually end up being harmed, so altered its redundancy
offer, trebling it.

V. And the story concludes by dvawing the then-and-therve of the tale that has been
told into the here-and-now of the telling through some coda — say, for example,
Aesop’s chavacteristic moral of the story.

[...]

These are therefore the salient elements of the attorney’s reasoning in recon-
structing Laura’s story, based on the interview.

a. Description of how the ‘trouble’ came about.

The attorney attributes the trouble partly to the agency of the client. Although
he gave the behaviour of the company that employed Laura a connotation of
retaliation, the attorney hypothesised that part of the reason why the trouble
came about was the reduction, albeit generic, in her client’s working responsibili-
ties inside the firm. This is demonstrated by her request for sick leave and the
time she took off work as a result. When qualifying the fact, the attorney thus
added — within the story — an element that could in part be traced back to Laura’s
own agency. The narration of the fact was thus modified as a function of the role
of the narrator — in this case, the narrator was the attorney — who qualified the
events referring to a legal norm, while also taking the version furnished by the
client into account.
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b. The legal strategy: constructing the nexus between the events.

According to the attorney’s story, the ‘construction of the fact’ was thus
achieved by forging a causal and temporal linkage between facts that, if taken
separately “could have a stand-alone significance”, but that in an ex post recon-
struction “indicated something more and different when taken together”.
Through the client’s narration, the attorney captured the logical and legal con-
nection between these facts, revealing the clear decision made by the company
with the aim of isolating and excluding its employee, with an intent that was
both discriminatory — with regard to Laura’s request for sickness leave so that
she could receive treatment for infertility — and retaliatory in terms of Laura’s
attempt to negotiate. The strategy proved to be a winner: the day before the
complaint lodged by the actor was due to come before the court, the firm made
a proposal for an out-of-court settlement that would give Laura three times the
sum originally offered as an incentive to her to accept redundancy. In terms of
narrative strategies and of problem-solving, the attorney’s reading of the events
as a concatenation presented Laura as the victim of the company’s strategy, turn-
ing up the volume of the drama and the narrative pathos.

3.2. Luciano’s story

The following passages, which reconstruct Luciano’s story from a legal stand-
point, are taken from the interview with his attorney in June 2006.

1. Aninitial steady state grounded in the legitimate ovdinariness of things:

He had very rashly agreed to a proposal to transform his working rela-
tionship with the bank: this transformation involved transferring his
employment contract to a small company belonging to the group, but
with a quite different set of corporate aims and objectives, and this is
what in fact happened. The bank justified the transfer with the idea of
giving this group company a fresh start, also by involving this per-
son who occupied a quite high level, since he was an executive [. . .].

He agreed to the proposal with enormous enthusiasm: from the documents
he showed me and the studies he had conducted, he had also drawn up
some very concrete working hypotheses, establishing how many employ-
ees he would need, what budget, what kind of services would have to be
guaranteed, how to tackle relations with the business community etc. In
short, I realised that he had really believed in this idea.

1I.  That gets disvupted by a trouble — the initinting action that marks the break
with the steady state — attributable to human agency or susceptible to change by
human intervention:

a. Initiating action:

So what happened: He agreed to the transfer on condition that he
would be promoted, so I’m not saying that he was lured into



142 Tragectories of case analysis

this affair . . . the promotion had some objective conditions in terms
of his employment relationship and rather high-level functions he
would be responsible for, so it did not look very suspicious. . .

He came to me some time after he had resigned, after he had got
over a period of serious depression and also a crisis in his personal
life (he had separated from his wife etc.), asking me to re-read and
take a fresh look at the whole recent business of his relationship
with the bank . . . his idea, which however was not very feasi-
ble, was to challenge the legitimacy of his own resignation . . .
I did not subscribe to that proposal because too much time had
passed . . . In addition, he had not even lodged an informal extra-
judicial challenge to his resignation. . .

1. In turn evoking efforts at rvedvess ov transformation, which succeed ov fuil —
under the form of complicating actions that vise to a high point (climax, conflict
o7 turning point):

b. Complicating action/high point:

In actual fact, the entire programme, the plan that had been theo-
rised, quickly melted into insignificance and the bank of course
disregarded the programme according to which it had sug-
gested that Luciano should resign and be re-employed with the
other company. Remember that this company’s status — I checked
it immediately — was quite marginal: it was a company with no
assets, no share capital, no employees, none of the safeguards pro-
vided for in Italy’s Statute of Workers’ Rights, especially with regard
to dismissal. This is more or less how things stood. This situation,
which was very distressing for him, then dragged on for about a
year. I believe that this distressing situation ended up having
an impact on him, not only existentially, but also inducing him
to tender his resignation as a last act of dignity, among other
things, of taking back control of his life.

c.  Resolution strategies:

As I saw from his story that he had suffered some very serious infringe-
ments of quite important rights, I considered that I could ask for
the infringements thus suffered to be ascertained with a view to
obtaining redress. So I then proceeded to do this, reconstruct-
ing the last stages of his working relationship.

I went to court, explaining all the milestones in this business point
by point and referring to the documentary records etc.; then
we called the witnesses. We had a long evidential hearing, with
witnesses whom I would describe as very well-informed and
meticulous in piecing together the story of this person’s unfor-
tunate working relationship. We then drew up a statement of
defence and I tried to simplify the reasoning further, considering
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that the judge appointed to hear the case is not notorious for his
ability to apply himself to studying the documents.

IV. So that the old steady state is vestoved or a new (transformed) steady state is cre-
ated. This often takes several steps in naturalistic stories, so we vefer to them as
‘vesolution strategies’:

Then the judge’s decision was negative, stating reasons that were rather
unconvincing and in some points maybe logically contradictory.

V. And the story concludes by dvawing the then-and-theve of the tale that has been
told into the heve-and-now of the telling through some coda — say, for example,
Aesop’s characteristic moral of the story:

The judge downscaled the impact deriving from the applicant being deprived
of his level of professional qualification: in my opinion, he did not
actually understand the case properly. You also have to remember
that the judge’s reasons are always published some time after he has
given his ruling,.

These are therefore the salient elements of the attorney’s reasoning in recon-
structing Luciano’s story:

a. Evaluation of the initial state of legitimacy.

In interpreting Luciano’s case, the attorney believes that, although his client
acted “very rashly”, he did nevertheless really “believe” in the firm so resolutely
as to conduct a very detailed design study for the company being established.
The attorney’s thesis is therefore that the employee was ‘lured’ into this situation.

b. Evaluation of Luciano’s personal and professional position.

The only uncertainty that the attorney hints at is that it would have been to
his client’s advantage to have given closer consideration to the new company’s
assets and share capital before accepting the proposal. That much said, though,
he was not the only one to accept: at least four other bank employees also agreed
to the project.

c. Evaluation of the bank’s behaviour.

The conclusion reached by the attorney is that, regardless of the bank’s inten-
tion (or lack thereof) to carry out the project in which Luciano had been involved,
it was not entitled to deprive him of his qualification for reasons of downscaling
the company’s plans. In other words, it had the “legal duty to offer him the
chance to return whence he came”.

On the basis of these hypotheses, in his document instituting the proceedings,
the attorney drew up a reconstruction of the recent events in his client’s career,
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so as to ascertain whether the infringement of Luciano’s rights could entitle him
at the very least to obtain a suitable redress for the damage suffered. The attorney
then introduced his petition, prudently concluding:

Despite the reasoning being based on circumstantial evidence, it is
impossible to consider that there was no preordained intention to con-
vince the employee to accept a transfer to employment in a small com-
pany in the same group that was destined to enjoy no development, so as
then to revoke his responsible functions and qualifications and to marginalise
him once and for all from the company’s environs, obliging him to accept
a distressing deprival of his qualifications and thus drive him to tender his
resignation. This overall illicit behaviour on the part of the employer [. . .]
avoids the field of application of regulations designed to guarantee employ-
ces’ rights and [sets out to] expel the employee from the firm painlessly.
(Excerpt from the plea entered by
Luciano’s attorney, dated May 2000)

This passage is reminiscent of the first cases mentioned by Alper et al. (par. 2)
of the use of narration to shape hypotheses to guide the factual reasoning. On
the basis of circumstantial evidence, in fact, the attorney drew up the hypothesis
of a “preordained intention” to expel its employee on the part of the bank. Note
that Luciano’s case, unlike Laura’s, was constructed completely on the basis of
evidence. The evidences given in support of Luciano seems to have confirmed the
hypothesis that he was in practice deprived of his qualifications after the firm’s
plans had come to nothing. Nevertheless, the petition was not upheld. As in
Laura’s case, there is an increase in resolution strategies in the narration furnished
by Luciano’s attorney’s compared to the complication actions characteristic of
the clients’ narrations — both Laura and Luciano.

4. Translating clients’ stories

White (1990) compares the attorney to a translator, thus enabling me to argue
that the attorney’s role is that of translating what I could describe as ‘everyday
occurrences’ (narration of events, emotions, characters and motives) into ‘legal
stories’. As White describes it, the translator is not a ‘bureaucrat’ who moves
from one technical idiom to another, but the person who aspires to connect two
worlds and two different ways of ‘being’ and ‘secing’. According to him, trans-
lation is the art of the impossible, of tackling the unbridgeable discontinuities
between texts, languages and persons. A good translation proceeds not from one
attempt to another to dominate or take control, but by practising respect. It is
characterised by a set of practices that enable us to cohabit with difference, with
the fluidity of a culture and the flexibility of the self. This not a simple mental
operation, but a way of relating to others: the attorney translates the client’s
problem in relation to the other party, to the judge and to society itself, start-
ing from the client’s requirements and working in co-operation with her/him.
(S)he fulfils this task by deciphering the rules, explaining to her/his client how
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they have to be applied to the situation in question and presenting the facts and
the applicable rules sufficiently clearly for them to be guaranteed recognition in
an institutional context. The facts, or objective constraints (e.g. the e-mail sent
to the personnel manager, the letter of resignation, an unsigned contract etc.) are
placed in a legal story, which gives them a form, while also fulfilling the function
of using the narrative to restore the legitimate order that has been breached,
cither by repairing the previous status or by creating a new one.

Laura’s and Luciano’s cases confirm, in different ways, the thesis of the
attorney-as-translator. In fact, the two cases show that the attorney’s first fun-
damental activity in reconstructing the case is the identification of the essence
of the controversy (Moro, 2004, p. 51), starting from the story as narrated
by the client and giving due consideration to possible interpretations of the
law as well as of practice.” When constructing the plot of Laura’s story, for
example, her attorney bears in mind that framing the facts narrated by the cli-
ent as dequalification rather than as mobbing could produce a more effective
result in terms of legal protection. The client and the attorney then construct
a theory of the case (Miller, 1994) that tends towards dequalification, but
using a language that somehow conjures up the category of mobbing, for
example from the point of view of the emotional impact that the affair has
had on the client.

Similarly, in Luciano’s case, the attorney identified the essence of the case as
his client’s request for redress for the damages suffered, rather than for the revo-
cation of his resignation, which is what the client had suggested. The following
passage from the interview, defined previously as an initiating action, can be con-
sidered as an example:

He came to me some time after he had resigned, after he had got over
a period of serious depression and also a crisis in his personal life (he had
separated from his wife etc.), asking me to re-read and take a fresh look at
the whole recent business of his relationship with the bank . . . his idea,
which however was not very feasible, was to challenge the legitimacy of
his own resignation . . . I did not subscribe to that proposal because too
much time had passed . . . In addition, he had not even lodged an informal
extra-judicial challenge to his resignation. . .

(Luciano’s attorney, dated May 2000)

The first step that the attorney seems to have taken was thus his attempt to
obtain the story from the client, in his own words, so that he could then translate
it into a different form of language. As this operation unfolded, the clients —
Laura and Luciano — learned something about legal language, while for his part

9 The intelligence of the case — as defined by Moro (2004) — takes the form of the identification
of the question to be discussed in litigation. For the author (ibid., p. 51), this “constitutes the
hinge on which the result of the case depends and represents the fundamental element that has
to guide the approach adopted to consultancy or assistance in the individual concrete situation”.
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the attorney learned something about the language used by his clients to express
themselves. In this way, the client and the attorney together constructed some-
thing ‘new’, a ‘story’ with the potential to acquire meaning and force in another
genre: the genre of the law. This meant that the attorney — as theorised by White
(1990) — fulfilled the function of a “mediator between different languages”:
(s)he had to be ready to speak the client’s language, but also to address the court
in terms that, at least in the beginning, would be alien to the client.

In Franco’s case, for example, when describing the work of what we have
described here as ‘translation’ done by his attorney in the course of his interview,
Franco expressed himselfin these precise terms. “The attorney knew how to give
the force of the law to fragile thinking” (Franco, April 20006). Similarly, in a pas-
sage in her interview, Laura referred to part of her conversation with her attorney
about whether it would be opportune to represent the facts in accordance with a
given legal practice: “I may sound cynical, but the facts should be rephrased like
this . . .” (Laura, July 20006). In this case, the attorney helped the client to under-
stand what was happening in the context of the company and to attribute a mean-
ing to the decisions made about her by the company. As Laura herself reported:

I started thinking about this way of seeing things [. . .] I took a fresh look
at all the relationships I had had when working on various projects with
various colleagues: I suppose I made a mistake here or there. They must
have decided to tell the personnel manager about everything that I had not
been able to do . . . So that’s the idea I had [. . .] As I was actually experi-
encing this conditioning, that’s truly how I felt. . . My attorney helped me
understand that these complaints were not at all precise, but more like
pretexts [. . .]
I gradually came to put what they were telling me in a different light:
I got a clearer view of the reconstruction of the events, of everything I had
been through in the previous years. . . so it was obvious that everything
I had suffered had actually been a strategy aimed at making me tender
my resignation . . . So, until that famous meeting with the personnel man-
ager, they hoped that I would resign of my own free will, that I would not
be able to stand it any more and would simply go away.
(Laura, July 2006)

These examples show how the client gradually learns to give events a differ-
ent meaning by secing them through the lens of the law, primarily as a result of
discussing them with the attorney.

They also support the original hypothesis that there is a process of negotiation
at the root of the client-attorney interaction and that the attorney’s work is not
limited to merely representing the client: “What has happened” is not “fixed in
objective reality”, but is more of “a social construction”.!® The client and the

10 Cf. Hosticka (1979; cit. in Cunningham, 1989, p. 2472).
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attorney co-operate with one another to ‘construct’ a new reality for which they
apply for official legitimation.

4.1. The role of evidence in constructing Luciano’s case: the
involvement of the lawyer and the position of the witness

Once the objective constraints that contribute to the ‘construction of the facts’
brought about by the attorney and the client have been identified and negotiated,
the next step is to ensure that the judge recognises them to be ‘true’, so that the
narration can achieve its perlocutionary function. The crux of the problem, in
fact, is: how to enable the judge to get to know the fact or, more precisely, how
to convince the judge of the facts?

The role played by evidence is fundamental for this purpose. Before providing
some examples of presentation of evidence, I would recall some ethnographic
studies that illustrate some mechanisms of evidence acquisition, questioning
whether it is possible to achieve an ‘objective truth’ in the framework of court
proceedings. According to Brooks and Geewirtz (1998), witnesses are no more
and no less than ‘sponsored’ storytellers. Yet in actual fact they only seldom
have the chance to tell the story: in general, all they can do is answer a series of
questions, which in turn are disciplined by rules. The attorney pieces the story
together, step by step, by means of the sequence of questions and answers that
make up the testimony. In addition, the knowledge furnished by a witness is obvi-
ously ‘selective’, just like that furnished by the client: there is no narration with a
beginning, a middle and an end. The witness’s story crosses paths with the story
told by the other party and the other party’s witnesses.

So the question is ‘what makes a story or a storyteller credible?’. Of interest in
this respect are the studies undertaken by Conley and O’Barr (1990) about the
style in which evidence is given in court. According to these authors, the “style
of presentation” of evidence plays a very significant role in determining whether
the evidence will be accepted or not. Experiments in the ethnography of legal
discourse confirm, for example, that apparently minor variations in the way a wit-
ness gives evidence produce major differences in how that evidence is evaluated
with regard to such key factors as the witnesses’ credibility, their competence for
testifying, their intelligence etc. The purpose of all this being primarily to dem-
onstrate the link between language and its strategic uses in the judicial arena.
The thesis advanced by the authors is that “the form is at least an important

11 Studies of law and language, a multidisciplinary field that first emerged around 1975, set
out to break down the disciplinary barriers around the study of ‘how language fulfils the
functions of law in society’. These days, many psychologists and socio-linguists have devoted
their attentions to studying language in its context (see Loftus, 1979; Danet; 1980, pp. 445—
565). To speak, to interact verbally, means to build the world, not just to be reflected in it.
The language used by a profession is a tool of power that creates dependence in the public.
For example, the use in legal jargon of the modal verbs (to be able to, to want to, to have
to), of mental verbs (I believe, I think, I imagine) and of qualifying adverbs (apparently,
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element of the message as a whole and of its reception” (ibid.). Since the judicial
examination is organised so that the attorney asks the questions and the witness
answers them, the ultimate control of this exchange is left to the attorney. The
studies conducted by these authors into the activities of the courts indicate that
long, narrative answers are only possible when the attorney abandons all forms
of control, giving the witness greater freedom to answer. Conley and O’Barr’s
(1990) ethnographic observations about judicial interactions also show consider-
able variations in the length of the answers compared to the questions asked by
the attorneys: some witnesses tend to give relatively short answers, while others
are habitually more loquacious. At the same time, they indicate that it is the
examining attorney who wants the witness to speak longer and in greater depth.
On other occasions, shorter, more incisive, unelaborated answers seemed to be
desired. These are described conventionally as ‘narrative’ and ‘fragmented” styles.
In exchanges in open court, these observations demonstrate the tendency among
witnesses to use one or the other of these styles. Every individual tends to use a
personal style, somewhere along a continuum from a highly narrative style to a
highly fragmented style. As for the contents of the answers, these are of course
influenced to a great extent by the style of the questions. In fact, attorneys as nar-
rators, even when questioning, have tools that enable them to exercise a greater
or lesser degree of control of how the story is told by witnesses (depending upon
the rules governing questioning, as well as their skill). Of course, witnesses are
often not passive and can find ways to resist or subvert control by the lawyer.

In the case of Luciano, for example, an examination of the court proceedings
confirms the real variability in the style used to testify, as a consequence of how
the attorney conducts the examination, but also of the kind of witness. The long-
est evidence, for example, was given by the bank’s deputy director: this was also
the only one that suffered no interruptions and started with a very strong state-
ment: “I am the deputy General Director of the bank and also held that position
at the time of the facts. . . ” (evidence entered on January 2000). It was on this
evidence, together with that given by the General Director, that the judge came
to base his decision.

If witnesses are sponsored storytellers, the position adopted by the attorney
when presenting the evidence is typically that of involvement, since what interests
her/him is to safeguard the client. This means that the attorney can only illustrate
one side of the case, attempting to demonstrate that this is the more truthful
and reliable version of the facts. As a result, the role played by the attorney is to
act for one side of an adversarial context, where (s)he has to oppose the version
advanced by the other side.'? The attorney’s story is only one of the possible

approximately, probably) may restrict or expand the range of possible interpretations in the
representation of the facts. On the language of attorneys, cf. also Alpa (2003, pp. 15-39).

12 “He is not obliged to be coherent with the reality of the facts in issue: he must assert the case
of his client, not the case of truth. His attitude cannot be independent und umpireal with
reference to the dispute but partisan and adversary” (Taruffo 1994, p. 273).
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stories about the facts of the case: it is a ‘strategic’ story whose purpose is to
prepare the groundwork for a victory.!® The facts to be sustained are chosen on
the basis of their juridical relevance and according to whether they are suitable
for achieving a favourable decision. For this reason, the attorney tends to present
only those elements of proof that are likely to have a favourable impact on the
final decision, to present only evidence that supports her/his version of the facts,
or evidence that undermines the relevance or admissibility of the evidence fielded
by the other party, or opposes the evidence fielded by the other party with the
aim of counterbalancing it. In addition, (s)he chooses the sequence of the deposi-
tions that seems most advantageous to supporting her/his case for the purpose
of defending it. In particular, the attorney extracts a mosaic of responses from
the examination of the witnesses, responses that are of interest not so much to
the truth of the facts of the case, but to the version of the facts that (s)he stated
previously on the basis of her/his version of the case. What (s)he aims to achieve
when (s)he examines the witnesses is therefore to piece together a story that cor-
responds to the story on which the position of the client is based.

The conclusion I can draw — which may appear to be obvious — is that the
attorney’s role is to act for one side in the process of constructing the facts: the
ultimate aim is to use the evidence given by the witnesses to demonstrate that
her/his client’s story is more or less confirmed, that it is a reliable version of the
facts and that the other stories told in the same context are not reliable. The ulti-
mate aim, then, is to get back to the story as told in the beginning and to show
the judge that it is on the basis of this story that the decision should be made.
On the basis of elements extracted from the results of the evidence, the attorney
again constructs a consistent and narratively coherent story that (s)he presents as
‘true’. This is what happened in Luciano’s case, for example.

On the basis of the evidence mentioned in the writ issued, the witnesses called
by the attorney to testify in the hearing demonstrated the following circumstances
characteristic of the configuration of the trouble in Luciano’s case:

e Luciano’s transfer from the bank to the group company pursuant to the
agreements between him as an employee and the bank’s management: “we
had a meeting — the President, Luciano, the General Manager and myself —in
which we offered the plaintiff the possibility to take care of the new com-
pany, which was to be charged with providing assistance to firms (real ser-
vices to business)” (evidence given by the bank’s Deputy Manager).

e The attribution of the General Manager’s tasks: “the plaintiff had the task of
organising the structural aspect of the new company, defining the roles and
tasks of the staff assigned to it”; and also “Luciano was appointed Manager
with the status of executive and the Board of Directors delegated powers to
him” (evidence given by the bank’s Deputy Manager).

13 Ibid.
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e The revocation of these attributions and the alteration of the company’s
strategies. In particular, according to the witness Andrea:

The provisions of the memorandum of understanding failed to be complied
with almost from the start of my professional experience, both by the bank
and by the company that had employed me [. . .]; the projects to provide
training and services for business did not take off, primarily because the
structure was decapitated, in other words deprived of its most recurrent
functions, by which I mean myself.

And this is what the witness Bernardo had to say: “in any case the company’s
activity, as it had been mapped out with regard to providing consultancy to busi-
nesses, never started [. . .], the projects concerned with providing real services to
business were not taken up by the bank any more”.

In addition, the witness Ciriaco stated: “After the plaintiff’s position as the
company’s General Manager had been revoked, he was left with nothing but
residual tasks, i.e. giving formal approval for holidays and monitoring that the
staft had signed in. In other words, Luciano had been left in a condition of
enforced inactivity”.

The witness Andrea added: “I remember that a situation of conflict arose and
Luciano, I don’t know whether he chose to or was forced, no longer had any sig-
nificant responsibilities in the company”. Lastly, his request to transfer back to the
bank was also confirmed by Dario: “I know that Luciano asked to be transferred
back to the bank several times. I know this because of my continuous contact with
Luciano”. And this is from another witness, Eligio: “I should point out that some
employees who worked for the company later went back to the bank. I know that
Luciano asked to be taken back on by the bank and the bank refused him”.

All these are excerpts from the minutes of the court proceedings
(November 2001-January 2002).

On the basis of the evidence given during the hearing and above all on the basis
of how some of the elements thus testified were interpreted, the attorney, in his
statement of defence, stressed the legal hypothesis he had already formulated in
his introductory statement to the court, on which he also grounded his further
development of the proceedings:

Considering the sequence of the facts, we almost inevitably presume
that when the company’s management formulated an attractive pro-
posal to the other party to guide a new branch of the business to work
in the field of training and services for business, promising a promotion
that, as the counterpart’s defence rightly points out, signified an impor-
tant career advance for the plaintiff, it was already aware that it could not
or did not want to pursue the programmes as agreed. It would be naive to
believe that a corporate strategy that had been pondered for months
and elaborated in every tiny detail could be overturned completely in
just a handful of weeks without there being any reasonable awareness of
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it. In any case, the bank’s behaviour displays a clear breach of the rules
of loyalty and fair play deriving from its general clauses.

(Excerpts from the notes drawn up in Luciano’s defence

by his attorney, dated 27 September 2004)

The counsel for the bank, for its part, appeared in court to “challenge, word
for word, all the circumstances of fact deduced and the juridical evaluations
expressed by the plaintiff, asking the court to reject the unfounded and reck-
less plea, with all the inherent consequences” (except from the authorised notes
drawn up by the bank’s attorney, dated 28 September 2004).

In particular, by adopting as its main argument the occurrence of a serious cri-
sis in the bank by way of justifying the frustration of the company’s projects and
the downgrading of its employee, the defendant used the results of the evidence
to illustrate this thus:

As has been acknowledged by all the witnesses examined, “the reasons
why the business consultancy sector was not developed . . . were related
to major difficulties concerning overdue payments. The bank was on
the brink of substantial difficulty. We had cuts to our salaries. I remember
that, at that time, we had to subject all our projects to an executive, who had
then bought a 20% share in the company”.

(ibid.)

All the witnesses are therefore said to have confirmed that the bank was objec-
tively in a critical condition. The need to modify the company strategy was thus
said to be justified by unfavourable economic and market conditions:

The witness Giulio honestly admitted that the employee’s transfer was
the consequence of a convergence between the interests of the company
and of Luciano; the company “also had to have the task of providing
assistance to businesses . . . Luciano was identified because he had a busi-
ness training that had already seen him draw up specific projects”, but
then defined the strictly economic entrepreneurial reasons that put a brake on
the initiative to expand the company and added: “. . . there were economic
and market reasons unfavourable to credit intermediation that obliged us to
make this decision. To be precise, the company’s strategy was altered in the
year 1996 and the company developed more in the branch of financial
mediation . . . the change in corporate strategy obliged the company to
employ human and financial resources in its financial mediation activity,
removing them from the activity that had been planned by Luciano”.!*
(ibid.)

14 Note that this evidence quoted by the defendant in support of his own thesis is longer than what
is recorded in the minutes of the proceedings of the hearing between Luciano and the bank.
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In the defendant’s narration, then, “a period of major crisis”, exploding in
the course of a couple of months, was said to have obliged the bank to under-
take a series of initiatives and decisions destined to impact on its corporate
policy and on the destiny or actually on projects so “unrealistic” as to induce
Luciano to “demand” the recognition of the title of General Manager and the
exercise of the functions connected thereto, which were the reasons why he had
agreed to being transferred to a company connected to the bank. This was the
conclusion:

So Luciano has no cause to blame the employer or the top management
at the Bank, except for having revoked (with a measure that was actu-
ally accepted, since it was never opposed) his formal title of General
Manager and for not having been able (for the reasons listed above,
albeit in the brief form necessary for this occasion) to pursue projects
that were maybe too unrealistic, or maybe only inserted in a temporally
unfavourable context, or maybe, more probably, STOKED BY THE
EMPLOYEE’S PERSONAL AMBITIONS in an overly individualistic
view of the company, such as to lead to a belief that the employer’s right to
pursue his employees’ working projects can be safeguarded.

(ibid.)

On the basis of these reconstructions, the bank comes across as holding no
responsibility for Luciano’s destiny, which depends on an abstract agentivity
attributable on the one hand to the general crisis and, on the other, to Luciano’s
personal ambitions.

4.2. The legal construction of Lauva’s story: causality, tempovality
and ambiguity

While Luciano’s case was constructed entirely on evidence used to confirm the
hypothesis of the facts argued by the attorney in his introductory statement,
Laura’s case was constructed primarily on a particular narrative articulation of
the nexus of cause and time between the elements of fact. Laura’s attorney in
fact partnered with his client to identify a linkage of cause and time between
events that only offered themselves to a logical connection and a causal concat-
enation in a reconstruction achieved with hindsight, as the attorney declared in
the interview:

Trying to establish a concatenation between a whole series of facts that
were, in my opinion, objectively quite separate from each other, both
logically and historically. I tried to put them together in a way that
would show how everything first sprang from a message sent by this cli-
ent to the company, because she had to undergo treatment for infertil-
ity, and this led to retaliation from the company, which first stripped her
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of her working activity, then sent her a constant stream of medical control
visits, culminating in informing her that she was to be transferred to a
related company.

(Laura’s attorney, May 20006)

With the result that the attorney partnered with the client, who started out
by acting on her own behalf, shaping a strategy that induced the firm to make
a series of mistakes that ended up revealing a substantial discrimination and the
intention to isolate its employee, inducing her to tender her resignation. The
first significant step came when Laura sent an e-mail to the company’s human
resources manager. Without referring to the suggestion made to her sometime
carlier that she should tender voluntary resignation, Laura complained that, after
an important project that she had run successfully had come to a close, she had
been relegated to inferior tasks, with periods of inactivity caused by the fact that
she had not been assigned to any more projects:

The persistent deprival of responsibility to which I was subjected gener-
ated both biological and existential harm to my person and prejudiced
the progress in my career for which I asked on several occasions and which
had also been proposed to me several times. This progress was in fact
reserved to other colleagues of mine and to external staff who did not
have my professional experience.

While reserving my right to take action in the competent courts for redress
to the damage sustained, and also to avoid further impoverishing my exis-
tential and professional situation with all the legal consequences that derive
therefrom, I am asking you to arrange as soon as possible my assignment
to a client located in Naples, consistent with the professional qualification
I have acquired.

(Excerpt from the mail sent by Laura to the company, April 2006)

The human resources manager’s answer contained some elements that recog-
nised Laura’s work and others that criticised behaviour described as negligent,
although no official (or unofficial) complaint about this had ever been made until
that moment, concluding with a declaration that:

Against our will and primarily because of your - absolutely justified —
absences for curative therapies (which obliged you to be absent from work
for many days in the months of April, May, June and July), then for the
holidays legitimately requested by you and granted by the company
for almost an entire month (4 August — 2 September) and lastly another
absence for personal reasons in the month of September, your presence
at work on the project [. . .] was objectively much reduced.
(Excerpt from the mail of response sent to Laura by the company’s
human resources manager, April 2006)
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Traces of the company’s discriminatory attitude could also be found in a sub-
sequent e-mail:

T also repeat that Mr Rossi has always assigned you to projects. Your reduced
presence in projects in recent months does not in fact depend on any
lack of assignment made by Mr Rossi, but on your numerous absences
(absolutely legitimate, but that precluded any active and constant par-
ticipation on your part in the projects assigned to you) [. . .].

(ibid.)

The next stage, following an attempt at reconciliation, was the introduction of
a court plea (in accordance with Art 700 of the Italian Code of Civil Procedure)
against a measure taken by the company to transfer its employee to another city.
In the plea laid before the court in accordance with Art 700 of the Italian Code
of Civil Procedure, which described the company’s measure as “illegitimate”, the
attorney then linked the company’s strategy to a clear “persecutory intention”,
describing the measure “as a retaliatory act in response to the legitimate claims
moved by Laura for the rights pursuant to her working relationship with the
defendant to be recognised” (excerpt from the plea entered on May 2000).

With regard to the ‘moment in time’ said to have marked the beginning of the
affair, in her official plea, the attorney chose to identify the moment when the
trouble first started with a message sent by Laura to her superior in 2005 about
her need to take a leave of absence to undergo medical therapy. The different
time frames practised by Laura and her attorney with respect to the beginning of
the affair, dating back to 2003, give the impression of the ‘narrative dimension’
of time as well as of the ‘temporal dimension’ of the narration. The ‘significant’
organisation given to the events within the narration has nothing to do with either
what is usually called ‘objective’ time (i.e. the time we count in hours, days and
years), as argued by Taruffo (2009), or with the subjective perception of events,
but with the decision to give the narration a beginning, a middle and an end, in
tune with the functional requirements of storytelling. Laura’s attorney wrote:

A reading of the facts of the case, in their temporal sequence, will demonstrate
without a shadow of a doubt:

e In May 2005, Laura informed her superior Mr Rossi that she
needed to take a leave of absence from work to undergo medi-
cal therapy to counter infertility and, in the same month, she was
replaced in the project [. . .], without any explanation whatsoever, with
another colleague, who was younger and had less experience, because he
had been employed subsequently;

¢ In the month of September 2005, the plaintiff formalised her eval-
uations about the under-usage being made of her services, report-
ing the deprival of responsibilities she had suffered and the lack
of updating, whereupon she was called in by the human resources
manager Mr Verdi, who invited her to end her employment by
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tendering ‘voluntary’ resignation and aired the possibility of a
‘conflictual’ relationship if she failed to accept his proposal;

e TLaura did not accept the proposal and repeated her persistent deprival
of responsibilities and the “progressive impoverishment” of her exis-
tential and professional situation, asking to be assigned to an activity in
keeping with the professional qualification she had held for many years,
and received a message from the Human Resources manager in which
her professionalism was once again questioned. The isolation she was
forced to endure brought about a worsening in Laura’s health that
obliged her to take leave of absence for illness and the company
sent medical control visits, many of them consecutive and on non-
working days;

e The plaintiff decided to apply to the competent judicial authorities,
for the purpose of making a proposal of reconciliation in accordance
with Art. 410 of the Italian Code of Civil Procedure, and the company
informed her that it was transferring her to Milan.

(Excerpt from the plea entered on May 20006)

Using the nexus of causality and temporality enabled the attorney to forge a
‘functional’ link in the narration between two or more events, between which
it would not necessarily have been possible to demonstrate any ‘historical’ con-
nection: i.e. Laura’s replacement in her position after her message to the firm
about her leave of absence for medical treatment. In Laura’s case, the attorney
constructed a narration whose meaning was that of a process of deprival of pro-
fessional qualification, combining cause and time consistently and with the sup-
port of documentary proof, objective constraints that would probably be of no
juridical relevance if taken singly. The result was therefore a reconstruction suit-
able for giving ‘objectivity’ to a subjective perception of the fact, so as to be able
to present them in court as a logical reconstruction of the events.

The re-narration by the attorney was that:

The retaliatory attitude was conveyed moreover by the obstinate inten-
tion to remove the plaintiff from her place of work and from the setting
where she lived, perfectly aware that this would have caused her further
harm. . . [...] Ultimately, then, it is clear that the measure proposed to the
plaintiff is null and void for the unlawfulness of the motive that determined
it, since it was proposed in breach of the rules of fair play and good faith as
specified in Art. 1375 of the Italian Civil Code, as well as of the obligations
incumbent on the employer to safeguard its employee, in accordance with
Art. 2087 of the said Civil Code.

(ibid.)

And yet in some passages in his plea, her attorney did highlight that:

Laura’s illness was in itself a direct consequence of the harm caused to
her personal and professional sphere on behalf of the company. [. . .]
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The plaintiff had accurately attached documentary evidence to the
effect that a transfer would have obliged her to interrupt the therapy to
cure her sterility and a worsening of the state of anxiety and depression
that afflicts her, a pathology that has a direct causal relationship with
the harassment to which she had been subjected.

(ibid.)

From a standpoint of juridical qualification, the construction of Laura’s case also
rested on a certain degree of ‘ambiguity of definition’. Ambiguity, also due to
the interaction of narrative and logical (i.e. paradigmatic) constructs, seems to be
an extremely effective technique in legal discourse. Since it is always possible to
provide alternative modes of interpretation, attorneys tend to choose somewhat
ambiguous formulae. As a result of this, the attorney in Laura’s case never spoke
about mobbing, as Laura herself said:

My attorney never actually spoke about mobbing; let’s say that he gave
me to understand that we were certainly dealing with a case of deprival
of qualification . . . especially of one that had in itself generated harm to
my professional image . . . already the fact that I was unable to work for
two years and was not able to keep up to date was in itself harmful of my
professionalism.

(Laura, July 2006)

While accepting without reservation that it is far from simple to draw a dis-
tinction between processes of deprival of qualification and of mobbing,'s the
question arises spontaneously as to whether it was not the attorney’s knowledge
of the practice, his expertise, that induced him to believe that there was a better
chance that a question of deprival of qualification would be accepted, because it
was considered to be more ‘objective’, than one of mobbing.

5. The multidimensional nature of the concrete case:
rhetoric and persuasion in Franco’s story

Rhetoric unquestionably plays a decisive role in the construction of the fact: all
the efforts of the parties are focused on making the facts ‘knowable’; on persuad-
ing the judge of their version of what happened.

Amsterdam and Hertz (1992) observe that in any case, however simple the
facts are and despite the restrictions imposed by the rules of evidence and by
substantive and procedural law, attorneys can construct different stories about
the same events. Every story is inseparable from how it is told: it is through the
artifice of language that attorneys evoke their opposing visions for the judges.

15 For the definition of mobbing and dequalification, see Chapter 4.
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The aim of legal storytelling is to persuade the judge that a story is ‘true’
(Brooks and Geewirtz, 1998). The ‘rhetorical function’ of narration, what Berger
and Stanchi (2018, pp. 50-55) define more technically as “narrative persuasion”,
is achieved by attempting to adapt the story to the audience, by involving the
audience also in emotional terms in listening to the story or reading it. It is as
though a sort of intersubjective pact is pieced together with the audience: the
story that tells what happened is not simply one possible version of the events,
but ‘the reality’ about which all the discussants agree. In this regard, Amster-
dam and Bruner talk about “interpretative frameworks” (Amsterdam and Bruner,
2000, p. 172), frames of reference that do not imply something ready-made, but
something to be built, in part, on the spur of the moment, so as to give a meaning
to the communication taking place in the process of interpretation.

All this is achieved by somehow moving and consolidating what is already in
the expectations of the people to whom the narration is aimed, in compliance
with shared cultural models. This does not mean that the judicial narrative is
not yet anchored to legal procedures. The function of the legal narrative is to
enable the absolute principles of the corpus juris to be connected to the current
real and concrete cases about which those people are expected to judge, arbitrate
or negotiate. And rhetoric is the linguistic tool that specialises in negotiating
between controversies and ultimately in achieving the desired effect, by means of
contestation: the advance of alternative visions and persuasion.

Unlike logical reasoning, which tends to exclude debate and comparison,
admitting only one ‘correct’ solution, ‘rhetorical narration’ plays on the fact that
events can be organised in terms of alternative perspectives. The debate takes the
form of a reconstruction that is approached from multiple standpoints, supporting
the greater credibility of one story as opposed to the others and thus enabling the
concrete facts to be linked to a broader, more general category. “Contestation” is
the rule of the game par excellence, a typical characteristic of the discourse in the
courtroom. It is a typical trait of the methods used by attorneys to try to under-
mine the other party’s perspectives by insinuating a different one (innocence/
guilt), whereby the relevance of the facts is justified on the basis of values consid-
ered to be important and shared unanimously, so that it is worthwhile sacrificing
others so as to safeguard them (ubi major minor cessar).'® There are expectations
with regard to the disputation, but the exact circumstances and real dimensions
can seldom be foreseen precisely, because the adversaries choose the time, place
and terms of the dispute strategically. Every party generally has more than one
valid line of attack or defence at its disposal, which can be varied on the basis of
what the other party does (Amsterdam and Bruner, p. 165 and ft.).

In the course of litigation, the task of the plaintift’s attorney is to narrate a
story in which a ‘trouble’ has arisen that had a negative impact on the plain-
tiff and that can be attributed to an action on the part of the defendant, in a

16 In this respect, Moro (2004) talks about the attorney’s spirit of antagonism and defensive-
ness and more generally about the method of confutation.
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specific set of circumstances and for a precise purpose. The defendant, in her,/his
turn, has to construct a story in which it is demonstrated that nothing negative
happened to the plaintiff (or that the definition of the ‘trouble’ suffered by the
plaintiff does not coincide with the legal definition) or that, if there has been a
legally recognisable problem, it cannot be attributed to the defendant, or that
the problem or ‘trouble’ did take place, but can be attributed to the plaintift (for
example by applying for compensation for damages). In theory, both versions
could be true, although clearly neither of them can be a priori: the fact that they
are different and opposed to one another means that they represent the typical
situation of the dispute, which is solved by making a choice about which story is
more ‘reliable’ with regard to the facts of the case (Tarutfo, 1994).

The following passages are excerpts from the plea lodged by Franco’s attorney
in accordance with Art. 700 of the Italian Code of Civil Procedure, which make
a particularly characteristic use of rhetoric. Note the assertive and justifying tone
adopted by the arguments supporting the client’s position and the decision he
had made to retire:

In 1996, the plaintiff won the contest by public call for school principal,
but did not accept the suggested assignment of Cossato, in the province of
Turin, for family reasons. For this reason, he is entitled to be included in
the listing of seniority with rank A.

[...] Ultimately, the plaintiff opted to take a retirement pension when
faced with the imminent prospect of a serious penalisation of his career
prospects. The only person now listed with seniority at rank “A” is thus
Franco, as no other teacher in the province of Bari has won the contest by
public call for school principal.

(Excerpt from the plea entered on May 2005)

The rhetorical function of the method of reasoning increases in the legal argu-
ments used in the plea for the purpose of persuading the judge that serious eco-
nomic and career disadvantages would accrue to the client if his plea were not to
be approved:

It goes without saying that, for the reasons indicated in the introduc-
tion at points 2) and 3), as the plaintiff is the only person ranked “A”
in the list of seniority (tecachers who have won the contest for principal),
this position is virtually certain (there being two places available in the
province) [. . .].

[. . .]In this case, if the position of principal is excluded, the plain-
tiff would find himself, for the period necessary for the court to hand
down a favourable decision on the case, in the position of having to
rely on nothing but a pension and thus ‘condemned’ to a distressing
inactivity while awaiting the result of the court’s deliberations. In addi-
tion, should the judge decide to approve the plea, the plaintiff, upon
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returning to work, would find himself without any position as a school
principal and would therefore be obliged to return in the role of teacher
while awaiting the result of the new competition.

This situation would be seriously prejudicial to the plaintiff, for both
economic and professional reasons.

[. . .] Ultimately, all the preconditions for an urgent precautionary relief
to be granted are present.

(ibid.)

The attorney’s thinking is aimed at persuading the judge that the client risks
suffering serious harm from the changes in the legislation if his request for
his resignation to be revoked is not accepted, together with the possibility to
have immediate access to the functions of principal for which he was previously
qualified.

The narration of Franco’s case gives due consideration to the multiple dimen-
sions in which the case was articulated. In fact, when the attorney narrated his
client’s story, his reasoning took primarily the client’s individual dimension into
account, with a special focus, for example, on the “frustration of his career pros-
pects” (“As there were no other places available in his province [see list of places
vacant dated 1.9.04: attached doc. N° 17], Franco, as a person who had passed
the necessary public examination, would be forced by the new law to go back to
his job as a teacher” [excerpt from the plea entered on May 2005]) and on the
“economic burdens” that would ensue if the situation that he was trying to avoid
were indeed to come about:

The norm introduced in the text of the law of conversion would thus
have completely frustrated the plaintiff’s efforts to achieve progress in
his career, obliging him to go back to his role as a teacher. In addition,
the consequences in terms of severance pay were set to be penalising, involv-
ing the clear loss of about €31,000 (that being the difference between the
severance pay as calculated on the basis of a school principal’s salary and that
due to teaching staft).

(ibid.)

In conclusion, in such a situation of normative uncertainty and personal dif-
ficulty caused by the serious career disadvantages he was suffering, the plaintiff
acted in a “state of emotional turmoil”: the choice made by the plaintiff was thus
made of his own free will but under the influence of a defect:

There are therefore good reasons for presuming that, in the days lead-
ing up to the annual deadline for resignations to be tendered, Franco’s
intentions were noticeably influenced (and disturbed) by the situation
that awaited him, stopping him from forming a genuine decision of his
own free will.

(ibid.)
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The attorney then also considered the client’s ‘family situation’, in the broad
sense of the term:

In 1996, the plaintiff won the contest by public call for school prin-
cipal, but did not accept the suggested assignment of Cossato, in the
province of Turin, for family reasons [. . .]. With this in mind, it should
be highlighted that the plaintiff’s family nucleus comprises his spouse
and two adult children, neither of whom earns an income, since both
are engaged in university and/or postgraduate studies, with all the eco-
nomic burdens that this entails, since they have no income other than what
is received for working activities.

(ibid.)
He then considered the comparable position of other colleagues:

In the light of the positions available for the 2005-2006 school year
(two: see attachment N° X), on the basis of the regulatory legislation
described, since they had to be placed in the same ranking of seniority as
Luca (rank ‘A’), the two designated principals, Nino and Guglielmo,
appear to have ‘overtaken’ him and moved up before him in the rank-
ing. In fact, since they won public competitions, pending their definitive
assignments at regional level, they would be entitled to take precedence in
provincial listings of appointments.

(ibid.)

The attorney tried to locate the possible consequences of a refusal on the
part of the court to accept his client’s requests in a broader “social and cul-
tural context”, imagining that “the impossibility of doing his work” would be
“extremely mortifying”, since it is considered to be “an inevitable moment of
the manifestation of the personality in the framework of our social formation”
(excerpt from the plea entered on May 2005). Last but not least, the attor-
ney considered his client’s ‘emotional attitude” with respect to the prospect of
going to court: “I had some difficulty to begin with, because I had to over-
come his uncertainty . . . I saw that he was afraid of going to court” (Franco,
April 20006).

From a linguistic standpoint, I note the attorney’s tendency to use the third
person when referring to his client, who tends to be represented using a pas-
sive verb, as a victim of others: “he would have been overtaken”, “he would
have been preceded”, “he would have been forced”, “he found himself obliged”.
When analysing Franco’s case from his own point of view in Chapter 4, I noticed
a difference: the use of the first person (par. 4.2.3.). These changes enable me to
evaluate, on the one hand, the extent to which the attorney was aware that he was
dealing with ‘cases’ that were all about human beings and also, on the other, the
tendency to treat his client as a victim.
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6. Conclusions

Some possible roles that a lawyer may play have been analysed in this chapter by
considering the reasoning underpinning how the cases of Laura, Luciano and
Franco were constructed. Considering that elements have emerged that could
casily be described as ‘typical’; in the sense that they are shared in part by the rea-
soning adopted by both attorneys in the cases thus analysed, the one engaged by
Luciano and by Franco and the one engaged by Laura, it is nevertheless evident
that some variables are more preponderant than others, according to the case in
question.

From the point of view of how the story is narrated, then, what emerges is the
fact that the attorney’s story is generally enriched by several additional elements
compared to the one narrated by the client, especially with regard to the defini-
tion of what can be considered to have been the ‘trouble’ that generated the con-
flict: this means that the attorney relates the occurrence of the ‘trouble’ in part to
the agency of the client. For example, as we see in Laura’s case, the attorney links
the company’s invitation to her to tender her resignation to the generic reduction
in Laura’s working capacity caused by the sick leave she takes, so to a reduction in
effectiveness of her function. In his interview, the attorney in Luciano’s case also
gives an indication of an appraisal of ‘naiveté” on the part of his client, who had
not considered the company’s flimsy financial conditions. Another common ele-
ment shared by all the cases examined, albeit to a varying extent, is the considera-
tion of the multiple dimensions in which the cases are articulated: i.e. the client’s
individual dimension and social position, the cultural context in which the story
about fact is told and so on. The attorney also gives due consideration to the kind
of judge who will deliberate about the case, taking his prospective audience into
account in this way and adapting his narration to make it persuasive. We saw this
in Franco’s case, but also in Luciano’s. In the latter, for example, the attorney
tries to include an appraisal of the judge who was due to hear the case in the con-
struction of his reasoning: “I tried to simplify the reasoning further, considering
that the judge appointed to hear the case is not notorious for his ability to apply
himself to studying the documents” (Luciano, May 2000).

Specifically, in the cases examined here, the following elements were taken into
consideration by the attorney when constructing the official story:

e The client’s individual dimension: in Laura’s case, her conditions of physi-
cal and mental health, including such elements as claustrophobia, the fear
of flying and the need not to move from her house so as to be able to take
therapy for infertility; in the cases of Luciano and Franco, their economic
impoverishment, lost professional status and emotional condition.

®  The dimension of private human relations: in Luciano’s case, the breakdown
of his marriage as a consequence of his professional difficulties; in Laura’s
case, the need to safeguard her private life, which would suffer by being
transferred to another city.
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* The dimension of professional human relations: in the cases of Laura and
Luciano, their sense of discomfort in the workplace context, brought about
by being deprived of their functions and being inactive as a consequence,
plus the frustration of their career prospects; in Franco’s case, the sense of
discomfort about the disadvantageous position in which he found himself'in
the school seniority ranking.

®  The breach of professional relations suffered: in Luciano’s case, deprivation
of responsibilities and economic losses; in Laura’s case, mobbing.

¢ The cultural context in which the facts were constructed: the thesis argued
by Laura’s attorney, that the company adopted a retaliatory attitude towards
its employee after she had made a request for leave of absence so as to be able
to undergo treatment for infertility, is evidently ‘culturalist’ in nature, giving
due consideration to a right guaranteed in the Italian legal order by the Con-
stitution: the freedom from discrimination on the grounds of gender. What
was at stake here was not, in fact, the objectively biological consideration
of being a woman, but the cultural consideration of the figure of a woman.
It can therefore be imagined that the attorney chose this kind of defensive
strategy because he consciously believed it to be a winning gambit, also in
consideration of an awareness of the sociocultural context in which the case
took place and how it relates to policies of equal opportunities. Compara-
bly, it could be argued in Luciano’s case that insufficient consideration was
given to a thesis of discrimination when applying for damages for breach of
contract on the part of the employer because of the employee’s known trade
union activities.

When constructing the story, attorneys generally use evidence and interpret
its results in a way that supports their client’s version of reality. They also draw
on connections of cause and time, of which they make ‘instrumental’ use, so as
to give a ‘meaning’ to the events. If we then also consider some of the elements
specific to the cases of Luciano and Laura and the different ways that their two
attorneys operated, it is notable that Luciano’s attorney first made a very detailed
analysis of the ‘elements of reality’ characteristic of the affair, then drew up a
series of evaluations about his client’s position inside the firm where he worked,
the possible breaches of contract he had suffered and finally the potential conse-
quences of the affair on his client’s personal life. All this for the purpose not only
of evaluating to what extent the client’s ‘everyday’ story could be translated fea-
sibly into a ‘legal’ story, but also so as to offer his client a key for interpreting the
events that concerns such aspects of his everyday life as how the working world
functions (e.g. corporate strategies typical of isolation, burcaucratic practices and
so on). For example, in terms of resolution strategies, since the effect of the
action taken by Luciano (his resignation) was produced sometime ago, the attor-
ney made no attempt to reverse it, but to maintain the case for breach of other
rights (such as a payment of damages, for example). He constructed the case by
using ‘objective elements’ (dates, places etc.) and hypotheses about such things as
the reasons why his client’s functions were revoked. He also identified elements
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of evidence, which he used instrumentally to ‘prove the reality’ constructed in his
interaction with his client.

In the second case examined, that of Laura, the attorney adopted a different
approach.!” Facts, circumstances and corporate decisions that, if taken one by one
in isolation, might have had the connotation of a certain degree of ‘objectivity’,
were brought together and used in a construction that ended up being capable
of conferring a connection of cause and time on the various events, with the con-
sequence that the retaliatory attitude adopted by the company that had practised
it stood revealed.

Lastly, another feature that is found to be characteristic of the construction of a
case is a certain degree of “‘ambiguity of definitions’, maybe because a case dealing
with the deprivation of qualification can probably be connoted more substantially
in terms of the efficacy of the norm in Laura’s situation than one of mobbing, so
that it constitutes a greater guarantee of success for the attorney.

Quite apart from the possibility that they may be generalised, the observations
described so far with regard to the individual cases certainly underpin the conclu-
sion that the legal construction of the case is the product of a process of negotia-
tion between the client and her/his attorney: ‘what happened’ is not ‘fixed in
objective reality’, but is more of a construction that is pieced together starting
from the story told by the client and giving due consideration to normative and
institutional limits of reference and to the cultural dimension, in the broad sense
of the term, in which the case takes place. The client and the attorney work
together to construct a ‘new reality’ for which they then apply for an ‘official
legitimation’.
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6 The judge as a creative
decision maker

This chapter examines the role played by the judge in constructing the decision
about a case. In a hermeneutic-constructivist perspective that considers the legal
process as an interpretative community, the judge’s decision is presented as the
result of a complex activity that involves interpretative and narrative dimensions.
An analysis of the cases illustrates how the judge’s narration is decisive in siev-
ing through the factual meanings proposed by the various different stakeholders
(clients, lawyers and witnesses) in the phases prior to the decision being handed
down, and in establishing links of cause and time between the events. It aims
not only to restore the juridical order that has been breached or to create a new
one, but also to preserve social order. In this sense, the judge’s decision can be
described as ‘creative’.

1. The hermeneutic circularity of the relationship
between fact, law and narration

An important role is played in the ‘construction’ of the judicial decision by the
appraisal of the facts, in other words by the entire process that leads to establish-
ing what the actual facts in question are, as a function of the legal rule that the
actors intend to apply, and to ascertaining it by means of appraising the evidence
and of weighing the results of the evidence. As I illustrated in part in Chapter 2,
in recent years, legal scholars have developed the tendency to study the decisions
made by judges as phenomena mediated by the context of cultural and social
relations that produce them, by increasing the awareness that the meanings of
law can only be interpreted in relation to the specifics of the concrete case and
taking the cultural, political and social factors that influence its solution into
account.!

1 In another sense, with regard to the study of the activities of the courts in context (prac-
tices, actors, rituals), I have already mentioned the works of ethnographers, in particular the
research conducted by Conley and O’Barr (1990) and by Atkinson and Drew (1979). This is a
strand of research, first launched in the United States, that has now also enjoyed considerable
diffusion in various fields of the law in Europe. See Baer (2017).
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The consideration of this relationship that may exist between contexts of
cultural, social and institutional activities and a judicial decision is one of the
ways that scholars tend to speak of the judge’s creativity.? When referring to
Civil Law systems, for example, some authors identify the judge’s creativity in
her/his scope for exercising discretion when identifying the regula juris, specifi-
cally when interpreting and/or applying a norm (Tarutfo, 2002, pp. 195, 197).
If, in fact, there is no disputing the consideration that the judge can exercise
her/his discretion when choosing and interpreting the norm to apply to the case
before him, the fact is often neglected that (s)he can also exercise extensive dis-
cretion at other crucial moments in the decision that are related to how the law is
applied in the case in hand and so to how the regula jurisis determined (Pariotti,
2000; Viola and Zaccaria, 2003).

One of these moments when the judge exercises discretion in the activity of
interpreting the norm concerns the choice of the facts to judge, as stated among
others by Taruffo: “facts play a central and decisive role in the framework of
interpreting norms: norms are applied to facts and judges decide on the basis of
the facts to which the norms have to be applied” (2010, p. 197).?

In a hermeneutic perspective (cited in Chapter 2), it has been stressed that the
fact constitutes the first element of the so-called ‘pre-understanding’ that, in its
turn, furnishes the starting point for the interpretation and aims at establishing
which of the possible meanings of the norm is applicable to the fact.* The idea
of the hermeneutic circle — which contributes to the ultimate questioning of the
model of syllogistic reasoning — efficiently encapsulates how the raw facts acquire
legal meanings only through reference to the abstract norm; the norm, in its turn,
can be chosen to regulate the case only through the facts. The origin of the her-
meneutic circle is thus constituted by the fact on which the decision, or actually
the narration of the fact, rests. That is because the norm operates as a criterion for
selecting the circumstances that “deserve to be included in the description of the
fact, enabling what jurists call the ‘main fact’ to be defined, since it corresponds
to the ‘legal issue’ defined by the norm in question” (Taruffo, 2018, p. 31). The
identification of the elements of fact sometimes leads to the norm being applied
as an effective decision-making criterion in the case.®

The judge is thus said to exercise her/his creativity in this activity of identifica-
tion of the factual elements, as well as of identification of the meanings of the
norm, using a dialectic or circular process that is creative to the extent to which

2 Ost points out that, rather than taking note of the creative potential of jurisprudence, there
is a tendency in some cases to present this phenomenon as a “pathological deviation of the
system, a threat to democracy, an unacceptable manifestation of government by the judiciary”
(Our translation; Ost, 2002, p. 14).

3 Our translation.

4 Cf. Hruschka (1965), Hassemer (1968), Pastore (1996; 2013), Taruffo (1992; 2018, p. 29);
Carlizzi (2012).

5 On the concept of the construction of the case, cf. Hruschka (1965); see also Ubertis (2018,
pp. 57-59).
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the configuration of the fact determines the identification of the new meanings
of the norm (Taruffo, 2010, pp. 197, 205).°6

The theories of hermenecutics have thus had the merit of considering the
numerous implications arising from the relationship between fact and law
and’ its characteristic circular nature, highlighting how many are the variables
that come into play in the complex process of decision-making, which have
nothing to do with mechanisms of subsumption and, above all, are extensively
discretional®.

In addition, authors like Gaakeer have specified three of these variables, i.e.
narrative rationality, emplotment and narrative glue, as elements that inform the
hermeneutic movement that underlies the interpretative reasoning and ranges
back and forth between facts and legal rules and between legal concepts and the
judicial decision:

They guide the way in which the judge develops her own ‘perspectival nar-
rative’ that in turn allows her to engage in the decision-making process. Put
differently, judicial emplotment and application when taken literally as ad
plicare — the folding of the fact and the legal rule into a reciprocal union in
order for a new meaning to unfold — requires a narratology. First of all, this
process is guided by one’s interpretive framework. Second, because of the
similarity between narrative and legal interpretation, they do not constitute
the application of the abstract rule to the story of the case, but involve a
judgement about probability, verisimilitude and truth on the basis of one’s
whole knowledge of the world.

(Gaakeer, 2017, pp. 351-352)

According to Gaakeer, since judges are human beings, they are also “narrative
beings”, who are equipped with a narrative intelligence as well as an aptitude for
deliberating and adjudicating. Inspired by phronesis and reasonableness, their
reasoning is structured in accordance with a narrative plot, which in its turn is
modelled by procedural and formal constraints, as well as cultural scripts. Thus,
being aware of the pervasive nature of the narrative dimension in law can help
not only theorists, but also practitioners, understand how the use of narration
may generate different results in solving cases. It is vital that the judges — as well

6 Taruffo suggests the example of the recently defined category of existential damage, which
generates a form of extra-contractual responsibility. In a broader sense, he refers to a certain
tendency in the doctrine to claim the specificity of concrete cases, going beyond general and
abstract norms. Such is the case of problems related to race or gender, for example.

7 For a complete discussion of the fact in the judgement and for a reconstruction of the lit-
erature in the field of the relationship between the judgement of fact and of law, cf. Taruffo
(1992, p. 48 ff). See also Aa.Vv. (1961) and Ivainer (1988). For a detailed historical and
cultural reconstruction of the continental organisation of justice, cf. Damaska (1997).

8 On this topic, see the recent issue of the Italian journal Ars Interpretandi dedicated to “Erme-
neutica e diritto processuale” (Hermeneutics and procedural law, 2018).
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as lawyers — activate their imagination (White, 1973) to predict the potential
results of their decision, which will be based on the selection of certain facts
rather than others and will have an impact on the lives of the people to whom
it is directed.

Starting out from these theoretical premises that further enrich the framework
pieced together in Chapters 1-3, in the following paragraphs I shall show how
the judge’s decision has a narrative structure on a par with the legal acts or narra-
tions of the client, as analysed in the previous chapters, regardless of the fact that
it was produced in a civil law system — specifically that of Italy.’ In addition, basing
my argument on the cases of Laura, Luciano and Franco, I shall illustrate what
it means to say that the judge has a ‘power of creation’, in terms not only of the
meanings to attribute to legal rules, but also of selecting the elements of actions
and evaluating the results of the evidence on which (s)he bases her/his decision.
This operation leading to the construction of the judicial decision, taken as a
whole, leads to the emergence of new legal meanings that take shape in a narra-
tive structure and are culturally framed.

This chapter is structured as follows: it analyses the narrative structure of a judi-
cial decision (par. 2); it discusses the relationship between the judge’s narration
and that of the attorney, as well as the role played by evidence in constructing the
facts (par. 3); it focuses on the judge’s discretionary powers (par. 4), and it then
offers some concluding remarks ranging from theory to the practice of the cases
examined (par. 5).

2. The judge’s decision: between normative
and narrative frameworks

In order to analyse the decisions handed down by judges in the cases of Laura,
Luciano and Franco, I refer to the concept outlined originally in this book, which
assumes how judicial decisions, like any other text — so no less than the narrations
framed by the advocate and by the client — create the reality they speak of while
they are in the very act of providing it with a structure. In this sense, they are
‘narrative constructions’.

As we saw in Chapter 3, court proceedings may be considered as a place of
conflict between opposing narrations that aim at achieving a judicial decision
or some other provision, so as to define a juridically relevant fact. Since what
emerges when the parties and/or the witnesses present their different stories in
the hearings is not actually a single overall narration of the facts, the task of the

9 Gaakeer (2017) stresses that some distinctions between Civil Law and Common Law systems
risk ending up as a commonplace. For example, the statement that, unlike the reasoning
adopted by Common Law, Civil Law reasoning is merely syllogistic and deductive, or that
Common Law reasoning is based on precedent. Since we know that Civil Law also bases its
reasoning on precedent as a source of law, these situations are comparable, rather than difter-
ent. The narrative dimension is certainly pregnant and common to both types of system.
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judge is to choose between the two parties’ conflicting narrations or to construct
a narration of the facts of her/his own. As Gaakeer points out:

“To judge’ is ‘to choose’: between events and human acts considered legally
relevant facts or not (in civil law systems without juries, it is the judge who
decides what the relevant facts and circumstances are); between stories plau-
sible in a legal context and those that are not; between narratives to which a
legal value can be attached, or not, and for what reason, because at the end of
the day the judge as narrator tells the world how she interprets and evaluates
what others have told her; and between the consequences of different choices.
What weight should be attached to specific facts? What pieces of evidence
should be valued as sufficient proof? The success of this evaluative and inter-
pretive process depends on the quality of the judge’s phronetic discernment.

(Gaakeer, 2017, p. 356)

When making a decision, the judge chooses between facts on the basis of
the degree of their perceived relevance to the law, between stories to which a
legal meaning can be ascribed and others that have no relevance for the law
and between evidence that serves to demonstrate the facts, pondering the con-
sequences of these different choices. When deciding in accordance with what
Gaakeer calls “phronetic discernment”, the judge generates a new narration
where the elements of reality identified previously by the parties will probably
have a different location. This operation corresponds to what Charon (20006) and
White (2008, p. 137) call “emplotment”: “by emplotment, sets of events can be
transformed into stories with beginnings, middles and ends and thereby provided
with positive or negative moral or ideological valences”.

When examining the role played by the attorney in constructing the case
(Chapter 5), I highlighted how everyday events narrated by the client are trans-
lated into a legal framework on the basis of links in cause and time that are created
ex post to suit the requirements of the narration. Similarly, in the context of the
judicial decision, the emplotment “demands an understanding on the part of the
judge of the temporal order of an action” (Gaakeer, 2017, p. 337) and “involves
a judgement about probability, verisimilitude and truth on the basis of one’s
knowledge of the world” (ibid., p. 352).

To illustrate this in practice, I shall once again adopt Burke’s Pentad structure,
as reinterpreted by Amsterdam and Bruner (2000, p. 145, ff). The focus is on the
plot’s articulation, on the characters and on the temporal framework.

The following elements that characterise the judicial decision’s structure can be
identified in the stories of Laura, Luciano and Franco: 1) the outline of the plot;
2) the cast and the characters; 3) time frame; 4) destinies/human plights.

2.1. The outline of the plot

The first part of the decision contains a sort of orientation, or preamble: an abstract
of'the story that orients the reader’s attention. It defines two fundamental elements
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in particular: the issue that needs to be solved, which I have called the ‘trouble’,
and the condition for solving it. This excerpt is taken from the introduction to
the decision that defined Luciano’s case: “With the claim lodged on April 2000,
Luciano applied to this bench, stipulating that he had been an employee of the
bank from January 1980 and that he had been promoted until April 1996, when
he was appointed to be an official of the first degree. He stated that [. . .]. He
added that [. . .]. He highlighted that [. . .]. He concluded that [. . .]” (excerpt
from the judge’s decision, dated October 2004). In the decision on Luciano’s
case, the judge used a reconstruction of the reasons for the case introduced by the
plaintiff, first in fact, then in law, going no further than to add, almost by way of
an obiter dictum, a reference to the breaches of the contractual agreements he had
suffered: “He added that he had reorganised his working relationship as a result
of a series of negotiations, agreements and expectations that had been completely
disregarded by the other party [. . .]. He demonstrated that [. . .]” (excerpt from
the judge’s decision, dated October 2004).

In this way, and with this explanation, the judge reduced the scope of the
breaches denounced by Luciano in his case.

2.2. The cast and the characters

The first part of a judge’s decision identifies the characters who inhabit the story,
the subjects of the disagreement, who are described as the plaintiff and the
defendant, these being the formal roles that are assigned to them institutionally
(Ferrer, 2004, p. 81 ff). In the decision handed down in Luciano’s case, we also
read: “Once the discussion had been initiated according to the correct proce-
dures, the bank established its presence though its legal representative, denying
the counterpart’s version and applying for the claim to be rejected and to be
awarded costs” (excerpt from the judge’s decision, dated October 2004 ).

2.3. Time frame

The story is organised in a time frame structure that features a starting point fol-
lowed by the unfolding of the story and arrival at an epilogue. A story’s starting
point is particularly important, because its purpose is to establish the limits to the
range of possible actions and to provide what happens next with a structure, so that
simple events each acquire a particular significance and a “narrative necessity”. In
the field of human affairs, there are of course no natural beginnings and ends: the
solution to problem number one generates problem number two and so on. Exactly
what the problem is and what its solution will be are questions that are defined to a
considerable extent by what the narrator chooses as the starting point (Amsterdam
and Bruner, 2000, pp. 152-153). The problem that needs to be solved, like the
imagined solution, is expressed from the outset as though there could be no other
logical conclusion but the epilogue. Once the premises have been established with
legal arguments, the case to be solved and the solution that will derive from it seem
to be nothing but the logical consequence of those premises.
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2.4. Destinies/buman plights

Once the story has been concluded and the new arrangement (individual, profes-
sional, institutional and/or social) has been defined with an “integrative” pro-
cedure (restoring the previous order) or a “disintegrative” procedure (defining
a new order), the story will convey a kind of message that strengthens the new
arrangement and makes it the new norm, the new social order, so that it is recog-
nised as legitimate and necessary.

By way of example, I propose to examine the different messages conveyed in
the decisions handed down in the three cases discussed here. In Franco’s story
and in Luciano’s story, all the human events are presented as happening inde-
pendent of the individual’s will, as natural and superhuman facts. In the first case,
Franco was induced to make the mistake of tendering his voluntary resignation
by the legislative chaos that existed in his sector, while in the second case it was
a moment of economic crisis brought about by insolvency that determined the
decisions unfavourable to Luciano made by the company that employed him.
The management of such situations cannot be attributed to the actions of indi-
viduals, but can only depend on the strength of an institution that surpasses the
limits of the human being: in the first case, that was a change in the relevant
legislation, in the second the arrival on the scene of another company with more
substantial assets. In particular, in the decision relative to Luciano’s case, we read:

It has been ascertained that, starting from the second half of the year
1996, the bank was affected by a period of economic difficulty that
caused it to cut its costs, to modify corporate strategies that had already
been decided and embarked upon and to seck investment from other enter-
prises for the purposes of solving the problems of insolvency. The sole solu-
tion employed to remedy this situation was the intervention of the bank
and the transfer of shareholdings to it.

(Excerpt from the judge’s decision, dated April 2004)

According to this kind of reconstruction, which traces these events back to a
superior and abstract agentivity, no other remedy was possible in Luciano’s case,
as the alteration of his position in the firm’s hierarchy was caused by an irrefutable
critical condition.

Unlike these two cases, the decision handed down in Laura’s case conveyed
the opposite message, i.c. that everything that happens to a human being is the
consequence of her or his own efforts and responsibility: there is no such thing
as chance or nature, but only human action. In this case, Laura’s situation could
only be solved if she made a clear individual commitment:

The damage to her health appears to concern the pathology of depres-
sion she is currently suffering, although at present this appears to be
insufficiently serious to justify the Plaintiff’s months of absences as
demonstrated in the documents and that in any case has not enabled her
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to work in Naples either, so that a transfer to Milan, albeit temporary,
would not appear to worsen the above-mentioned pathology consist-
ently and irreparably as things stand at present.

(Excerpt from the judge’s decision, dated May 2000)

Lastly, the conclusion reached by the judge in Franco’s case conveyed a mes-
sage about the need to recognise the defect in the legislation — as a consequence
ruling that the Ministerial decree did not apply — so as to be able to solve the situ-
ation for Franco, whose de jure qualification as a school principal had not been
translated de facto:

Art. 1 of the Ministerial Decree dated 9 December 2004 set 10 Janu-
ary 2005 as the final deadline (not only for the presentation of the request
for early retirement, but also for the same request to be withdrawn), thus
very significantly compressing the spatium deliberandi made available
to school staff by the legislation.

(Excerpt from the judge’s decision, dated June 2005)

In conclusion, judges’ decisions tend to convey a message that is general, yet
also capable of legitimising and building consensus around a specific view of the
world, of human actions and of the events related to it.

3. Narrative interdependences between the judge’s story
and the attorney’s story: the role played by evidence
in constructing the decision

The judge’s task to appraise reality seems to be exercised by choosing one of the
numerous stories told during the hearings — a choice that can only be made on
the basis of the results of the admissible and relevant evidence — or by construct-
ing a new story. Taruffo holds that the judge’s story generally corresponds to the
story told by one of the two attorneys, because the judge finds it to be reliable
and backed up by relevant evidence (Taruffo, 1994).

In the decisions examined, in the cases of Laura, Luciano and Franco, a certain
discernible narrative interdependence can be identified between the story told by
the judge and that of the attorney, which emerges when the narrations are com-
pared. Although I do not intend to generalise, what comes across rather clearly
in the cases described is that the judge tends to take up the narration of the side
in whose favour he decides. Not only does he echo the attorney’s narration as a
whole, he also echoes the arguments in law and the interpretations of the results
of the evidence presented.

In Franco’s case, for example, the judge allowed the suspension, recognising
the existence both of the fumus boni juris (the likelihood of a right) and of the
periculum in mora (the risk of delay) with regard to the plaintiff’s application for
an urgent procedure. He took up both the arguments about the facts and the rea-
soning about the law, as expounded by the attorney, with regard to the confused
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condition of legislation that had induced the plaintiff to make a mistake, then
concluded by recognising the validity of Franco’s revocation of his resignation.
It is quite clear that the judge used the same arguments as the ones advanced by
the attorney to justify his decision. Here are some of the ones he used: “as the
plaintiff was found to be the winner of the competition for school principal in
the location Cossato, which he did not accept for personal reasons” (excerpts
from the judge’s decision, dated November 2005). And later on: “with the con-
sequence that, he reverted to the position of a simple school teacher, losing his
right to take early retirement with the severance pay calculated on the basis of the
salary payable to a principal” (ibid.). He then concluded that:

The case in question thus has all the elements for the resignation ten-
dered by Franco on 4 January 2005 to be considered the result of an
essential error of law (as per Arts. 1428 and 1429 N° 4 of the Civil Code)
and thus recognisable by the public-sector employer (about this, com-
pare the copies of the notes issued by the trade unions CISL, CGIL School
division and ANDIS; att. N°s 7, 8 and 10 of the documentation presented
by the plaintiff).

(ibid.)

The thesis that decisions can be interpreted as ‘stories’ does not in fact indicate
that they should be in any way detached from their references to norms or to pro-
cedural or institutional restrictions. Instead, the narration is considered to be an
active element that lends structure to the process of legalisation within which the
elements in question acquire their position and meaning. The reasoning about
the questions of fact that are the issue in the decision is structured and guided in
accordance with rules drawn from substantial and procedural law, from logic and
from the law of evidence.!®

Twining ([1990; 1994 ]; 2006, p. 226) specifies that the questions of fact are
concerned with such questions as: “what facts can be considered or presented as
evidence? Who should present them? About which proposals is there no need to
present any evidence”? Gaakeer (2017, p. 356) in turn, underlines the following
questions: “what weight should be attached to specific facts”? What pieces of
evidence should be valued as sufficient proof”?

This of course is neither the time nor the place to discuss the question of the
interpretation of the law, nor to develop a full-fledged theory of evidence.!* At

10 The doctrine discusses whether it is really the function of the judge to seek the truth and
whether any truth can be found in the proceedings. About this, cf. Taruffo (2018, pp. 37 ft);
Ubertis (2018, p. 58).

11 On this, it is worth consulting the work of several eminent scholars whose writings pertain
to different types of legal systems: Ferrer Beltran (2007), Damaska (1997), Taruffo (1992),
Twining ([1990, 1994], 20006). Cf. also Giuliani’s entry (1987), which identifies two basic
models of evidence. According to the first, the function of evidence is demonstrative, aimed
at obtaining a scientific knowledge of the facts. According to the second, the function of
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the same time, however, we cannot avoid making some reference to evidence as
a tool used by the parties for the purpose, among other things, of enabling the
judge to learn about the fact as it is constructed in the plea. In every modern
legal system, the parties have the possibility to introduce evidence in favour of the
reconstruction of the facts that they argue before the bench. The context of
the court proceedings naturally sets limits and bounds to the evidence, such as
the fact that the presentation of the evidence must be encompassed within a cer-
tain time frame and that, once it has been completed, the judge must use the law
to decide about the facts of the conflict (Ferrer Beltran, 2007)

What, then, is the function of evidence? To answer this, I refer — albeit by way
of example — to certain authoritative positions found in academic literature.

For Twining, for example, proof consists in establishing the existence or non-
existence of a certain fact for the purpose of satistying a court (a judge) that has been
charged with the responsibility for determining the fact in question. The degree of
satisfaction required is prescribed by the applicable standard of proof (e.g. by “the
balance of probabilities” or “beyond all reasonable doubt”). Evidence,'? on the
other hand, is one of the meanings of proof, which has been defined as the effect,
the tendency or the design to produce in the mind a persuasion to confirm or
disprove the existence of some other question of fact. This means that the logic of
proof is concerned with the validity, the obligatory nature and the appropriateness
of arguments considered to be the rational foundation for persuasion in creating or
justifying a decision or a conclusion about a question of fact (ibid., p. 193).

Taruffo (2002, p. 293), in his turn, considers evidence to be a tool (which he
construes as any method, person, thing or circumstance) capable of furnishing
information of use for solving the uncertainty about the ‘truth’ or ‘falsity’ of the
parties’ narrations. The parties use evidence to demonstrate the veracity of their
statements and the judge uses it to decide whether the factual elements are true
or false. According to this approach, the truth of the facts is the result of rational
operations based on knowledge that is certain, because it has been verified using
evidence acquired in an intersubjective context, and whose results are evaluated
using operations of logical probability.!* Evidence is thus said to have a dual

evidence is to persuade the judge to accept a given version of the facts. For Giuliani, these
two models are characteristic respectively of the Civil Law system and the Common Law
system.

12 The study of evidence and of inference has roots that go deep into the long history of rheto-
ric and of probability, but interest in reasoning about questions of fact has been rather more
intermittent. Within the scope of studies about evidence, a distinction can be drawn between
the literature that investigates the logic of evidence and the more extensive corpus of empiri-
cal literature about the role played by narration and stories in determining the fact. About
the phases of evolution of the study concerning evidence, cf. Twining ([1990; 1994 ]; 2006,
pp. 332-334).

13 As already mentioned in Chapter 3, Taruffo considers the truth to be a reasonable purpose of
legal processes typical of modern democratic legal orders and so sees evidence as a tool that the
judge can use to achieve this result. The conception of the truth as the purpose of the proceed-
ings and of the presentation of the evidence takes priority over the traditional conception that
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function: both that of persuasion and that of fact-finding."* While it is true that
attorneys use evidence to persuade the judge that the fact is true as they narrate
it, it is also true that the judge finds out about the fact by experimenting with the
evidence (Taruffo, 2002, pp. 292-304).

As I shall illustrate when I return to analysing Luciano’s case, it is hard to main-
tain this distinction in practice, because when interpreting the evidence, the judge
gives it a meaning and a place that may not coincide with the ones identified by the
parties, coherently justifying his choice in the text of his decision. Within certain
limits, this justification adopts persuasive tones. The realisation of what actually
happens in practice obviously does not authorise us to say that rhetoric must be
part of the judge’s reasoning, as Taruffo has clarified on several occasions (2002;
2013).1

The next question then concerns how we establish whether the fact is proven:
when hypothesis X receives a certain degree of confirmation, how does the judge
establish whether this hypothesis can be considered to be true? According to
Taruffo, what the judge establishes is whether it has a sufficient degree of logical
probability to be accepted as a reliable description of the fact: if the degree of
confirmation is considered to be sufficient, the hypothesis is reliable and can be
accepted as a basis for the decision; if on the other hand the degree is considered
to be insufficient, then the hypothesis is unreliable and the decision cannot be
based on it. In other words, this is a question of the judge’s discretional evalu-
ation, which escapes all attempts at strict quantitative determination. It is the
moment when what is known as the judge’s prudent evaluation comes into play,
albeit by making use of rational criteria of decision-making.

One of the hypotheses to be considered is the case in which one of the par-
ties maintains that a fact exists, while the other denies its existence, or argues
that the way in which it took place was different from that presented by the first
party, and both of these hypotheses furnish elements that confirm them to a cer-
tain extent. In this case, Taruffo refers to the criterion of the ‘preponderance of
evidence’: the winning hypothesis is the one that receives the greater degree of

states that a proposition is proven if it is true and if there are sufficient elements of evaluation
in its favour (cf. Bentham, 1823, vol. I). A substantial part of the doctrine about legal proceed-
ings has thus abandoned the conceptual relationship between evidence and truth.

14 On the distinction between the rhetorical form and persuasive function of evidence, see the
latest work by Taruffo (2018, pp. 31-32). The author also specifies that evidence has an
epistemic function, since it has to contribute to knowledge of the facts.

15 Taruffo clarifies that the attorney and the judge employ rhetoric differently: the attorney
employs rhetoric to persuade the judge, while the judge does not have to persuade anyone,
but does have to justify her/his decision on the basis of the evidence, demonstrating that
her/his judgement is supported by good reasons (Taruffo, 1994). In actual fact, as Ferrari
(1987, pp. 191-195) has observed, the judge also speaks to an audience, whether internal
(the parties, or the judges of the superior instance) or also external (his colleagues, legal
journals, the media and the public), who (s)he expects will agree with and legitimise her/his
actions. In more technical meanings, using argumentation rationally means trying to avoid
arbitrium by the judge (Abignente, 2017).
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logical confirmation. In conclusion, Taruffo holds that the criterion of the ‘pre-
ponderance of logical probability’ is the one that best reflects the relationships
that comes about between different hypotheses, in the real-world case, about the
fact and the available elements of evidence. Alongside the possibility of rational
models of evaluation, there are also of course vague spaces of discretion that are
inevitably left to the judge to evaluate, in the real-world case, yet are neverthe-
less guided by rational criteria, above all when two hypotheses have only slightly
different degrees of probability or when their values are different, but both are
rather improbable.

The model proposed by Taruffo for determining the value of evidence and of
the degrees of confirmation of the hypotheses about the fact concerns an abstract
typical situation, which takes into account neither the procedural conditionings
and peculiarities about how the judge formulates her,/his decision about the fact,
nor how the evidence is formulated during the court proceedings.

The epistemologist Susan Haack (2012) adopts a different stance when she
discusses the suitability of entrusting the evaluation of the admissibility of the
evidence to be accepted in legal proceedings (above all criminal trials) to noth-
ing but scientific instruments, as well as the extent to which the nexus of causal-
ity between facts and consequences can be demonstrated, considering that an
epistemological approach to the proceedings must be capable of combining the
objective elements of evidence — including in terms of their scientific value — with
a subjective activity of perspective deriving from the reconstruction of the facts,
from the context, and from all the subjective evaluation elements (how the judge
and the attorneys go about their reasoning, but also what the parties believe and
how they behave).

3.1. Uses of evidence in Luciano’s vuling

On the basis of these theoretical premises and in order to move from theory to
practice, let’s now take a fresh look at one of the cases analysed earlier, that of
Luciano, trying to throw light on how the evidence was evaluated by the judge
in this real-world case.

To start with, the judge referred to the results of the witness evidence to sup-
port his interpretation of the case. For example, we read in his decision: “The
witness evidence (which took the form of the examination of the General Man-
ager of the Bank, of his Deputy and of an employee of the same level who was
appointed to the office of General Manager” (excerpt from the judge’s decision
dated October 2004).

The witnesses were mentioned in the decision in a different sequence from that
in which they were examined. In fact, according to the minutes of the proceed-
ings, the witnesses called ranged from Pippo (an employee of the bank), who was
called by Luciano’s attorney, to the General Manager, who was called by counsel
for the counterpart. Yet the order in which they are mentioned in the description
of the motivation for the judge’s decision was reversed, seeming to be more in
line with their perceived importance, from the General Manager to his deputy
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and so on to other employees. In the description of the motivation, the judge also
mentioned the longer testimonies, which moreover coincide with those given by
the witnesses who occupied more important professional positions in the context
of the bank.

Above all, the judge referred to the ‘thesis of the company’s economic difficul-
ties” argued by the defendant to justify the revocation of Luciano’s appointment
and the bank’s failure to fulfil its contractual agreements, concluding that “the
company’s decisions were incontestable”:

As Silvio stated, after Luciano had passed to the bank’s marketing division,
the decision was made to expand the sphere of ZERMAT"¢ operations by
adding the activity of assistance and consultancy for client firms, in particular
in the area of Atripalda. It was then established, however, that the bank
was hit by a period of crisis, starting in the second half of the year 1996,
which induced it to cut its costs, to modify corporate strategies that had
already been decided and embarked upon and to seek investment from
other banking concerns to solve its problems of insolvency.

(ibid.)

The judge also made general use of the time element, allowing circumstances
to pass unobserved that had been clearly highlighted in the application, i.c. that
the nature of the bank’s business projects changed in a very short time frame,
from April to July, months in which Luciano received two letters from the bank:
first the letter that employed him and then the one that revoked his managerial
position.’” As the decision reads: “it has been ascertained that the bank X, with
effect from the second half of the year 1996 — Luciano had been employed in
May — was hit by a period of financial difficulties” (ibid.). What happened ulti-
mately with the judicial decision is a sort of comparative evaluation of the circum-
stances described in the evidence:

The preliminaries led to the conclusion that, after the plaintiff’s position
of General Manager had been rescinded, the responsibilities attributed
to Luciano in the framework of the company really were subjected to a
contraction and reduction (the natural consequence of the revocation of
the powers delegated to him after he had been appointed to office), but
he was not put in a position of enforced inactivity. In fact, it transpires
that the plaintiff was offered the opportunity to deal with the training activ-
ity, i.e. to be responsible for all the aspects of organisation of training courses

16 This is a pseudonym.

17 This is discussed in an important excerpt from the interview with Luciano’s attorney (in
May 2006), who mentioned the issue of the bank’s economic difficulties: “As for the issue of
defending itself against its economic difficulties, I do not believe it was so crucial, except for
admitting that it fell on the management one day like a bolt out of the blue . . . even if we
assume that any direct causal relationship could be proven”.
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(testimony of the General Manager), and to co-ordinate the company’s
activities and staft operations (testimony of the Deputy Manager), albeit
in a company structure whose range of action and resources would have been
limited compared to the original forecast. [. . .] The testimony of the wit-
ness Pippo is therefore found to be unconvincing, according to which the
projects for training and for services for business had not taken off primarily
“because the structure had been decapitated, in other words the plaintiff
had been deprived of his functions”. The situation that emerges does not
enable us to agree with the plaintiff’s argument that the reduction in
scale of ZERMAT depended on the intention to isolate Luciano, but
rather to hold that the contraction in the company’s activities depended
on the contingent situation.

(ibid.)

The interpretation of the evidence made by the judge confirms the hypoth-
esis maintained by the bank that it was suffering a financial crisis and throws
light immediately on the importance attributed to the individual testimonies, as
a function of their social and institutional roles (testimony of the General Man-
ager, testimony of the Deputy Manager). It also highlights the judge’s ‘choice’
to attribute no value to one of the testimonies (Pippo’s) that was particularly
favourable to Luciano, with the — unmotivated — reasoning that it was “found to
be unconvincing” (ibid.).

Despite the large discretion that the judge shows in this specific decision, judi-
cial decisions must be motivated in the Italian legal system, as we shall see in the
next paragraph.

3.2. The obligation to furnish a motivation in the Italian system:
Laura’s ruling

The judicial story is unquestionably a story that must be justified” and based on
arguments that support it.'"* The obligation to specify a motivation corresponds
in the Italian legal order to a constitutional guarantee, marking the changeover
from an absolutist conception of power to a liberal-constitutionalist conception
that requires the justification of the exercise of power.

18 Ferrer Beltran (2004, p. 117) suggests drawing a distinction between the judge’s decision as
an act and the judge’s decision as a norm. In the latter sense, the decision is justified when
the conclusion derives from the premises of fact and law adopted in the reasoning. It also
calls for the premises of fact to be true. The judge’s decision as an act is justified if its execu-
tion is allowed or obligatory in terms of the laws that govern the execution: in that case, the
act whereby a decision is made may also be justified, while the content (i.e. the individual
norm) is not. For Taruffo, the decision is justified when the arguments start from premises
represented by the evidence and are structured in inferences drawn from them with respect
to the final judgement about the fact.
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The motivation for the decision in the judgement is the premise for the discourse
of justification, which consists in advancing such good reasons that the decision in
question comes across as justified on the basis of arguments.’ Good reasons need
to be well argued and based on inferential passages that are acceptable regardless of
the subject, thus also enabling the decision to be subject to external control. The
formulation of hypotheses, their comparison, confirmation and falsification, are
said to be characteristic traits of the kind of reasoning that enables the decision to
be reached, from the verification of the statements to the final choice.

This control is extra-judicial in nature. The reference is not only to checks con-
ducted during the proceedings, to the appeal judge, for example, but also to how
the exercise of power is justified vis-a-vis society and public opinion: the people in
whose name the decision is justified. The judge has to justify all the choices (s)he
makes, explain why each witness is or is not credible, clarify why a given statement
is not considered valid and so on.

Also in the case of the motivation, as with regard to the decision as a whole, the
clements of the normative determination of the decision were few and far between
at the time when the decision in Laura’s case was handed down (in 2006): Art.
111 of the Italian Constitution merely provided that there should be a motivation;
Art. 132, s. 4, of the Code of Civil Procedure provided primarily for its contents:
“the concise exposition of the motives for the fact and of the law in the decision”;
Art. 118 of the rules implementing the Code of Civil Procedure reiterated that
“[t]he motivation of the decision as per Art. 132, s. 4, of the Code consists in the
exposition of the relevant facts of the case and of the legal reasons for the deci-
sion”. What emerged from the combination of the provision of Arts. 118 and 132
of the Code of Civil Procedure can be summarised as the need for the:

e expression of the facts and the reasons at law;
e  conciseness of the motives of both facts and law.

Lastly, Art. 360 of the Code of Civil Procedure, which defined the defects that
can be identified in the Court of Cassation, hints at the need that the motivation
should be sufficient and not contradictory.

Art. 132 of the Code of Civil Procedure has now been simplified, specifying
the need for a brief motivation or one described as per relationem.*® The effort

19 Of course, it cannot be ruled out that the way in which the decision was formed may be employed
in the course of the motivation. There may be links between the two types of reasoning between
the context of discovery and the context of justification. The doctrine takes the consideration
for granted of the consequences that the distance in time between the moment of the decision
and the subsequent moment when it is written down and recorded generate for the purposes
of constructing the final motivation of the decision. The judge sometimes writes her,/his formal
decision not until several months after it has been given in court. In addition, the work (s)he does
is not unlike that of the attorney in seeking out the arguments to back up her,/his decision.

20 About this, see the decision N° 17403 dated 3/7/2018 of the Italian Court of Cassa-
tion, which states: “With regard to judicial decisions, a motivation per relationem to a
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required of the judge is that of combining the obligation of a motivation, as a
requirement at the level of the Constitution and an expression of the requirement
for transparency, with the equally important requirement for incisiveness.

Since a motivation is obligatory, it is interesting at this stage to take a look at
how this obligation was interpreted in one of the cases under examination, that
of Laura, in an attempt to throw light on how the motivation was conceived by
the judge in this real-world case.

One of the arguments employed by the judge in Laura’s case — in the inter-
mediate phase when the preliminary judgement had been unfavourable to Laura
(before the parties decided to reach an agreement)?! — was an evident reli-
ance on his evaluation (to a certain extent a ‘pseudo-justification’ or ‘apparent
motivation’):

With regard to the risk of delay, the irreparable damage cannot consist
in the general injury to her family life consequent upon any move of a
few hundred kilometres from her home, because it is necessary to illus-
trate and prove a quid pluris that shows evidence of such irreparability
and gravity of the injury as to justify the use of the preliminary proceed-
ings, which in this specific case did not take place.

(Excerpt from the judge’s decision, dated May 20006)

The judge, as the attorney later pointed out in the application, did not take into
account the circumstance that Laura and her husband were undergoing cycles of
therapy to treat infertility. In addition, with regard to the pathology of depression
said to be suffered by Laura, the judge did not refer to any expert evidence, but
expressed himself in the following terms:

The damage to her health appears to concern the pathology of depres-
sion she is currently suffering, although at present this appears to be
insufficiently serious to justify the Plaintiff’s months of absences as
demonstrated in the documents and that in any case has not enabled her
to work in Naples either, so that a transfer to Milan, albeit temporary,
would not appear to worsen the above-mentioned pathology consist-
ently and irreparably as things stand at present.?

(ibid.)

legal precedent absolves the judge from the need to develop her/his own legal reasoning,
although the path to that reasoning must in any case enable the actual matter in hand to
be understood, the process of deliberation undertaken to remain autonomous and the facts
examined to be relevant to the principle of law cited, since a lack of these minimum require-
ments must lead to the conclusion of the complete absence of motivation and the conse-
quent nullity of the decision”.

21 Indeed, Laura’s case was not settled by a judicial decision, as we have seen, but by an out-of-
court agreement reached between the firm and Laura’s attorney.

22 This passage already features in par. 2 (provided previously) for different reasons.
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Unfortunately, in the specific case of Laura, the examples illustrated are clearly
simple evaluations (maybe based on gender stereotypes) made by the judge
(which moreover differ from expert opinions) that are only partly reminiscent of
logical arguments, based on evidence and produced by inferential reasoning, as
a substantial part of the doctrine of legal proceedings would expect. This means
that we are nowhere near the fulfilment of the obligation to motivate as defined
by the norms in the Italian Code.

4. The judge’s discretion

According to the model of procedural legality proposed by Taruffo (2009) and
others, the judge evaluates the evidence for the purposes of reaching her,/his final
decision. This is the exercise of the judge’s discretion, which is used to establish
the value of the individual pieces of evidence and the value of the whole body of
evidence that refers to the elements of fact contained in the parties’ narrations.

In the Italian legal system, which is based on the principle of “freely convinc-
ing the judge”, the kind of terminology used includes the concept of “prudent
appreciation”, which is construed to mean not that the judge is obliged to use
rules of evaluation of the evidence, but that her/his practice of a sort of discre-
tion is backed up by motives (except in the case of a defective statement of rea-
sons). The question is therefore: on the basis of what supposedly rational criteria
is it established whether or not a fact has been proven in civil proceedings?

According to the analytical model espoused by Taruffo, the criterion to be
applied in a decision at civil law is that of the preponderance of evidence; in other
words, it is a question of determining which of the hypotheses about the individ-
ual case gets the highest degree of confirmation compared to the others. This is a
logical probability that is determined by inference. Certain elements of reality, or
“factual statements”, as Taruffo calls them, get higher degrees of confirmation.
At least three possibilities can be identified:

e A statement of fact can be true or false: it is more probable that a statement
will be true rather than false (for example, the probability that it will be true
is 80%).

e The same fact can be told in different ways: each of the statements can be
true or false, so the judge must evaluate every one of them for the ‘relative
probability’ of the statement, in either a positive or a negative sense. Ifall the
statements have received a certain degree of confirmation, the criterion of
the preponderance of evidence obliges the judge to choose the one that has
the highest degree of probability.

e All three statements have rather low degrees of confirmation: none of the
three passes the test of proof. A weak evidential confirmation is the equiva-
lent of no confirmation. In this case, the judge must decide on the basis of
the onus of proof: the party that has failed to prove the fact and that has the
onus to do so is destined to succumb. For example, a questionably reliable
testimony is not sufficient to establish which statement of the fact has been
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proven. The rule of the onus of proof does not say what level of proof must
be attained, but what happens if that level of proof is not attained. If none
of all the possible versions of the same fact achieves the necessary degree of
probability, the result is that the proof of the fact has not been achieved.

In the end, the judge has to evaluate each individual statement and establish
which of the ones that have achieved a sufficient degree of confirmation remain in
circulation and which ones have not achieved a sufficient degree of confirmation,
so are to be discarded.

What does the judge do with the statements in circulation? Once again, there
are various possibilities:

e All the statements are more or less confirmed, the judge has good reason to
believe that the narration of one of the parties is proven.

e It may be that the party has demonstrated only some of the statements: if the
judge does not succeed in constructing a meaningful narration of a factual
affair, this means that the party has failed in its claim.

e It may be that the judge constructs a narration that is different from the one
proposed by the party. This is the case when the judge constructs her,/his
own narration.

The other possibility is that the elements of reality proven may be employed
to construct different narrations with different designs. In the case of multiple
narrations that are equivalent from a narrative standpoint because they are all
proven in the same way, since they all rely on the same statements of fact that are
individually proven, if different narrations are possible, it makes sense to choose
the one with the greatest narrative consistency. This will be the one that narrates
a more credible story than the other stories (in which the categories are used
correctly and the ideal types of persons, behaviours and situations are employed
correctly). It is on the basis of these criteria that the judge must choose one narra-
tion that is more consistent than the others. In any case, the criterion of narrative
consistency is only applied to statements that are true, because they are proven.
Since an absence of proof cannot be replaced by narrative consistency, these are
analytically true statements. The narration does thus come into play, but only in
very reduced conditions, according to Taruffo.

The judge also has to evaluate whether or not a legal norm is applicable to the
situation of fact that emerges from this construction and whether the norm thus
applied should be the one first proposed, or a different one. The question then
is no longer one of the construction of the fact, but one of the power wiclded by
the judge with regard to the legal qualification of the particular case as a conse-
quence of the principle of jura novit curin.

In the cases examined here, in particular in the case of Luciano, the judge
declared that the plea was unfounded and motivated his declaration, reinterpret-
ing the plaintiff’s requests and identifying the legal question to be tackled as
just the “deduced illegitimacy of the revocation of his appointment as General
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Manager, which took place to his detriment on the date [. . .] and the envisaged
breach of contract” (excerpt from the judge’s decision, dated October 2004).

He then made a new reconstruction of the facts, starting from the question of
law, as he had identified it, reaching the conclusion that Luciano:

Was never formally appointed as an executive, but always as a first-level
functionary to whom the position of General Manager of the company
had been attributed, together with a series of powers related to this
office. And no provision was made in the company ZERMAT for the quali-
fication of executive (or, rather, the files contain no proof that rebuts this
circumstance), as objected by the defendant.

(ibid.)

In other words, the judge believed that there was no question to discuss about
the position of general manager, as it was a matter of delegated functions and not
of a formal appointment. In this passage, instead of choosing between the dif-
ferent narrations offered by the parties, the judge constructed a new narration,
of his own. Lastly, the judge employed the following arguments in his decision
to evaluate the results of the evidence, interpreting them in favour of the thesis
advanced by the bank:

From this standpoint, then, there is no evidence of a breach on the
part of the employer of the fundamental duties of fair play and good
faith in conducting the working relationship. Moreover, it has not been
established, nor does it constitute the object of specific deduction, that
the plaintiff was assigned, after the revocation of his executive appoint-
ment, to new responsibilities of a lesser nature than those suited to his
functional qualification, which was that of a first-level functionary. In
addition, in no written document has Luciano made a formal request
to return to the bank, for the very reason that none of the hypotheses
agreed had come about. [. . .] The verbal requests made to the company’s
top management, to return to the bank, which have also been confirmed by
the witnesses, are of no relevance for the purposes of the claimed breach of
contract.

(ibid.)

In this passage, the judge once again adopted different reasoning from those
proposed by the parties to contradict the argument proposed by Luciano’s attor-
ney, who aimed to demonstrate the breach of fair play and good faith in the
professional relationship and his client’s dequalification. In the light of nothing
but the evidential proof, the judge thus decided that the plaintiff’s assignment to
lesser responsibilities had not been proven; he ruled that the conditions neces-
sary for him to be re-employed by the bank had not taken place, and he ruled
that Luciano had not even made a formal request to be re-employed by the
bank. In the case under examination, then, the criterion of prudent appreciation
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appears to have ended up as the judge’s decision to adopt the thesis of ‘corpo-
rate economic difficulty’ on the part of the bank, as advanced by the defence,
and to attribute pre-eminent significance to the testimony given by the General
Manager and his Deputy, without even checking the bank’s financial statements
for the purpose of ascertaining the substance of the company’s assets and verify-
ing that the economic difficulty had really come about so suddenly after Luciano
had been transferred to the service company, a crisis so severe as to trigger the
immediate paralysis of the company that Luciano had been intended to manage.

To some extent, these examples — especially Luciano’s case — show that the
results of the evidence are subject to interpretation and that this interpretation
is constructed in accordance with legal rules, principles and investigation, but
also in compliance with a consolidated social order. In other words, although the
judge’s decision uses logical arguments inspired by the laws of probability and
the likelihood of being true (in accordance with the model defended by Tarutfo
and other authors), it also responds to a certain extent to the expectations of the
social and cultural context where the facts and the actors are situated. I there-
fore tend to conclude that there is a kind of irreducible though prolific tension
between the analytical as well as the hermeneutical models that I have discussed
in this chapter and the culturalist ones that drove my investigation.

5. Conclusions

Although the aim of these analyses, as I already mentioned in the previous chap-
ters, is not to propose results that can be used for generalisation, the examples
described highlight some critical elements in judges’ reasoning. They also help
us understand whether the judge’s role can be interpreted as a creative one and,
if so, with what meanings.

In the first place, the analysis of the complex operation of constructing the
judicial decision has enabled a kind of reciprocal dependence between the judge’s
story and that of the attorneys to be detected. When the judge adopts the attor-
ney’s narration as a whole, the judge’s story also tends to reproduce its arguments
at law, together with its interpretation of the results of the evidence. The judge
seems to decide on the case by choosing one of the two stories told during the
proceedings and adopting its narration. These characteristics seem to be shared,
especially in Laura’s and Franco’s cases. In Luciano’s case, the judge tends to pro-
vide new arguments to justify his decision to support the bank’s thesis, although
he does not construct a different story with a different plot, so as to present cau-
sation in a different way and without evidentiary support or, at least, with serious
evidentiary lapses.

There are further critical elements that concern the use of the results of the
evidence, such as the tendency to base the decision on the most important and
longer items of evidence (Luciano’s case), thus confirming the thesis advanced
by Conley and O’Barr (illustrated in Chapter 4) that longer items of evidence are
more credible than shorter and fragmentary ones. Maybe because the context
they tend to provide is more or more salient.
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The judge uses his discretion (moreover without always motivating it) to inter-
pret the results of the testimonies, for example choosing not to attribute any
value to a testimony that is particularly favourable to the plaintiff with the moti-
vation (or pseudo-motivation) that it “was found to be unconvincing” (excerpt
from the judge’s decision in Luciano’s case, dated October 2004). In addition,
the judge seems to practise a form of simplification of reality, or at least does not
seem to give due consideration to the fact that there are multiple dimensions
in the way that the case’s construction is articulated by the attorney in the offi-
cial documents. In Luciano’s case, for example, the arguments employed by the
judge with regard to the results of the evidence went no further than to consider
the working role occupied by Luciano in the framework of the company where
he had agreed to be transferred and the context of economic difficulty in which
the bank made its choices to the detriment of its employee. Maybe the judge, by
providing his own context for facts, intends to create a reality that coincides with
the story he is telling.

An analysis of these cases, situated in specific times and places, leads to the
conclusion that, while the clients and lawyers seem to play an effective ‘creative’
role in the construction of facts — in providing new or alternative visions for read-
ing the facts — the judge shows a tendency to explain facts in general and familiar
terms. His decision tends to refer to abstract situations, attributing them to a
kind of abstract agency, in order to justify his choice. In two of the cases analysed,
for example, the decision of the Bank to dismiss its employees on the basis of such
generic metaphors as “the economic crisis” or the employee’s purported reduced
working efficiency, we see the judge resorting to abstract situations.

In more general terms, the judge seems to look for a kind of social and cul-
tural plausibility for his decision, what Berger and Stanchi (2018, p. 25) also call
“sensemaking” or “constructing plausible stories or frameworks that make sense
of what they (decision makers) have been told”.

In this sense, it would therefore seem that the creative function of the judge, in
the cases examined, is expressed not so much and not solely as the interpretation
of the norms and the facts, which tend to be the same as the ones cited by the
parties, but more as the process of coherently including the decision about the
case in a broader framework of social and cultural elements. The judge’s func-
tion thus plays a more extensive role that combines law and culture and that in
this sense can be defined as creative and aimed at achieving cultural juridification
(Mittica, 2006).
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Section 11 — Narratives in cultural contexts
7 Laypeople in action I

Natives’ stories!

In this section of the volume, I aim to analyse cases that took place in two differ-
ent cultural and legal contexts: the south of Italy and north-western Switzerland.
The culturalist hypothesis which I test here is that a certain degree of ‘cultural
consciousness’ on the part of ordinary people — whether natives or foreigners —
makes a decisive difference in whether or not their legal actions are successful.
In this specific chapter, cases of people living in southern Italy are analysed for
the purpose of highlighting clients’ ability to deal with local legal culture and to
solve their cases. A second group of cases, which took place in north-western
Switzerland, follows in Chapter 8, where I shall analyse cases involving foreigners
tackling procedures of naturalisation, illustrating how their gradual command of
the rules of custom and of local practices, as well as of the country’s legal culture,
enables the clients to develop a successful legal agentivity.

1. Culture in law: explicit and implicit dimensions

In the course of recent decades, pluralistic and culturally oriented approaches to
law — which may be framed within broader movements such as Law and Soci-
ety, Law and the Humanities, Law and Visual Culture and Law and Popular
Culture, with a consequent proliferation of journals and professional societies?
— have contributed to highlighting that legal processes cannot be separated from
human and historically contingent settings, and that law can only be understood
in living contexts. Starting out from the culturalist approaches that were partly
explored in the first part of this volume, this paragraph now launches a discussion
about such concepts as ‘legal culture’ and ‘legal consciousness’ introduced by
legal sociologists in recent decades, recognising their usefulness for a culturally

—

An early version of this chapter was discussed at the Clinical Law Review Writers’ Workshop
(NYU) on September 2013 and at the Workshop on Law as Mode of Existence (Scienc-
esPO) organised by Bruno Latour on April 2014. Further parts of it were discussed at the
Conference on Issues of Facts in Rotterdam on September 2015, and it was then published
in https://ssrn.com/abstract=2469436 or http://dx.doi.org,/10.2139 /ssrn.2469436 (con-
sulted on 9 August 2018). See Di Donato (2014).

2 See, for example, the Law and Society Review, Law Culture and Humanities, and others.
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oriented analysis, but also the need to expand them through the creation of new
socio-legal categories, such as the one that I call ‘legal agentivity’, to describe the
ways in which laypeople act with regard to the law.

In sharing Cotterell’s (2004 ) claim that the influence of culture on law has not
been sufficiently analysed by legal theorists, I would like to attempt to identify
some of the possible reasons for this lacuna of analysis by legal theorists. A first
reason may be found in the domain of positive law as an exclusive source of legal-
ity during the twentieth century. As explained in Chapter 2, the formalistic and
legalistic tradition in adopting a ‘law-first” paradigm to analyse legal phenomena
did not take the contextual and human factors of the influence of the law into
account (at least, not seriously).® A second reason, related to the first, is of a
methodological order: legal theorists tend to use categories that are internal to
the legal discourse and cannot be extended to the analysis of the relationship
between law and society, law and culture etc. A third reason may be linked to
the difficulty of capturing culture in the law, because of the vagueness of such a
notion.

Since ‘culture’ is a highly complex concept to define, with cultural meanings
being both explicit and implicit, conscious or unconscious and arising in everyday
practices as well as in institutional discourses, it may be very difficult to trace the
influence of culture on law. I agree with Cotterell and others* that the first thing
to do in outlining the ‘law and culture’ binomial is to define the meaning of the
term ‘culture’ for a culturally oriented analysis of the law. It is well known that
there are more than 160 definitions of this term in literature.®

The concept of culture, how it structures the mind and how individuals come
into contact with it was already discussed in Chapter 1. We have seen that, in
a Geertzian sense, culture can be construed basically as ‘webs of significance’
shaped by human beings in sharing a common language, symbolic resources
(i.e. religion, cooking, storytelling and other daily activities; 1973). If we adopt
Geertz’s definition of culture, we accept that ‘cultural meanings’ are not ‘given’,
but shaped by human beings in specific (social, institutional and material) con-
texts (Geertz, 1983). To queue at the post office, give up our seat on the bus to
a pregnant woman or apply for a certificate from the town hall are practices that
do not exist in nature, but are modelled within specific frameworks of action.

To some extent, then, the interpretation of Geertz’s notion of culture — as a
basis for a network-building process — deals with the implicit relational dimension
of the law that has been described by legal philosophers and sociologists. In the
carly 1960s, in fact, the American philosopher Fuller (1968; 1969) emphasised
a kind of continuity between formal and informal law, alleging that the life of
formal law, its effectiveness, is conditioned by informal law, being dependent on

3 According to Silbey (2005), law and society were treated as if they were two empirically and
conceptually distinct spheres.

4 Sece also Mezey (2001).

5 See the classic Kroeber and Kluckhohn (1952).
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a network of meanings and tacit unwritten conventions rooted in social inter-
actions.® Fuller’s conception of implicit law or customary law does not seem to
be so far from that of Bourdieu, who used the concept of practice to explain the
functioning of some specific context of activity, which he called “fields”. Accord-
ing to Bourdieu (1986-1987), the law, like every other social field, is organised
around a body of internal protocols and assumptions, typical behaviours and self-
referential values.”

Contemporary legal sociologists and anthropologists in turn introduced the
notions of ‘legal culture’ to describe “patterns of legally related attitudes and
behaviour” and of ‘legal consciousness’ “to analytically name the understand-
ings and meanings of law circulating in social relations” (Silbey, 2008; 2010).
As Febbrajo explained in a recent essay: “the concept of legal culture is closely
interwoven with different theoretical perspectives. This explains why sociologists
of law often prefer to use it implicitly” (2018, p. 28). Two dimensions of legal
culture are usually identified: internal and external. As interpreted by Friedman
(1969), they refer to the contrast between popular culture and insiders’ percep-
tion of law. This distinction thus encapsulates the reciprocal relationship between
law and society, between customary rules and formal law.

The sociological concepts of ‘legal culture’ and ‘legal consciousness’ men-
tioned here have contributed to the cultural turn in the humanities and social
sciences, in re-orienting human and socio-legal research from a legalistic per-
spective towards “the unofficial, non-professional actors’ participation — citizens,
legal laymen”.? Specifically, sociologists of law — Merry (2012), Ewick and Silbey
(1998), Silbey (2001; 2005) — discuss the concept of ‘legal consciousness’, refer-
ring to the individual’s perception of how the legal system functions: visions and
perceptions about law that become part of a collective process of creation of
legal meanings, in the broad sense of the term, and that influence how law itself
functions (Ewick and Silbey, 1998).1° Legal meanings take shape in a narrative
structure and contribute to create new socio-legal orders or to consolidate the
pre-existing ones.

In depicting how “the law and its agents were understood and interpreted by
American citizens”, Ewick and Silbey (1998) classified three kinds of narratives
about law and courts circulating among ordinary people in everyday life. A first
one was defined by the two socio-legal scholars as “before the law”, meaning

6 See also Postema (1994). For the distinction between law, norm and customs, see also
Bohannan (1965).

7 According to Bourdieu, the function of the law consists in the transformation of “regularity
into rule”.

8 On the definition of legal culture, see primarily Nelken (2012b). See also Friedman (1997)
and Merry (2012).

9 See the new legal realism project: www.newlegalrealism.org/about/bottomup.html.

10 Ina different sense, Cominelli emphasises the personal legal cognition of legal actors “under-

stood as the complex of activities by which we each perceive and analyse the law and make
decisions in connection with it” (2018, p. 2).
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that the law was described “as a formally ordered, rational and hierarchical sys-
tem of rules and procedures operating in carefully delimited times and spaces”
(Silbey, 2014, p. 148). In this kind of account, “[r]espondents conceived legality
as something relatively impervious to individual action, a separate, discontinu-
ous, distinctive yet authoritative sphere” (ibid.). Law is represented as apart from
the routines of daily life: there is a lack of connection between law and ordinary
life. In a second account, which Ewick and Silbey call “with the law”, legality is
understood by ordinary people as an “arena for strategic interactions, sometimes
engaged playfully and sometimes seriously, but always simultaneously alongside
and within everyday life”. This second account emphasises “the room for per-
sonal agency and intervention in the system” (Ewick and Silbey, 1998, p. 150).
Finally, “against the law” is the account of citizens describing “the law as an
arbitrary power against which they feel impotent. [. . .] People reveal[ed] their
sense of being up against the law, and unable to play by its rules” (ibid., p. 151).

As has been pointed out on several occasions, the introduction of the con-
cept of legal consciousness has brought about a shift in this attention from an
objective dimension, from law as we generally understand it — in the form of
statutes, codes, rules and procedures — to a subjective dimension, to how it is
perceived and represented by the people in the street. In this kind of investiga-
tion, law operates not apart from or ‘on’ social life, but within and through the
very cognitive experiences and intersubjective relations of routine social practice.
Legal knowledge forms part of each citizen’s ‘consciousness’, which develops and
changes over time through practical experience with legal conventions.

Yet despite having the merit of shifting attention from a conventional way of
perceiving law, from an objective dimension that concerns legal texts and deci-
sions, to how the law is experienced, this kind of research tells us little about “how
the law is acted on by ordinary people”.!! Bearing legal consciousness research
in mind, my intention is thus to attempt to bridge the gap by investigating the
relationship between formal law, social customs and personal preferences, par-
ticularly emphasising the role played by individuals (clients) in acting on the law
and potentially influencing the solution of their case. By situating this concept in
the context of my work, I propose first to expand it to the collaboration between
clients and lawyers and the other socio-legal actors involved in the solution of
a case. Secondly, I propose to shift the focus of socio-legal investigation from
the plane of perceptions and representation of the law to that of actions, analys-
ing the stories told by powerless people, such as certain categories of foreigners.
These are stories that are otherwise ‘unheard’ or ‘silenced’, since those who tell
them do not necessarily have the power in society to show what impact the law
has on their lives (Kruse, 2011-2012, p. 9). In terms of sociological analysis,
I adopt the concept of ‘legal agentivity’ (see the following paragraph), starting
from the proposals made as long ago as the early 1970s, first by sociologists and
then by linguists to demonstrate how human action can model and influence the

11 See He etal. (2013).
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formation of social and political structures (Ahearn, 2001).!? Situating the con-
cept of agentivity within a legal discourse I aim to frame individuals’ capacity to
act in administrative and legal frameworks, mostly emphasising shared collective
or collaborative actions.

I will also show to what extent case analysis is a useful pathway to trace the
possible connections between law, culture and individual preferences, despite the
difficulties explained previously that are entailed in managing a law and culture
investigation.

2. Defining legal agentivity

In the previous chapters, especially in Chapter 4, by adopting a clinical law
approach, I drew attention to the attitude of the client — as a layperson — towards
co-operating with the lawyer and playing a role in solving her/his case. I also
described which kinds of ‘initiatives’ the client is capable of taking to solve the
case, in collaboration with the lawyer. I now propose to shift the focus of the
investigation from the plane of the interactions inside the legal dispute to that of
the relationship between legal actors and the wider sociocultural context.

The question I would like to ask is: how can a dimension of the representation
of the law (‘legal culture’ and ‘legal consciousness’) be reconciled with ‘law in
action”?

In terms of sociological analysis, as I mentioned carlier, the concept of agentiv-
ity was first elaborated by sociologists and linguists, for the purpose of illustrating
how human actions can have an impact on the institutions. It was then further
developed by researchers belonging to the school of pragmatism, whose aim was
to study language, so as to highlight the performative dimension of language in
context (Duranti, 2007). More generally, it can be framed in a socio-constructivist
perspective of the study of reality (Berger and Luckmann, 1966), which consid-
ers laypeople’s ability to define the paths taken by their lives and actions, within
the bounds of specific limits, both legal and cultural. In fact, agentivity is forged
directly into the cultural context where people live and act and is oriented to

12 For a general definition of the concept of agency, see Ahearn (2001) or also Etelipelto
et al. (2013). Proposing a selected bibliography about “Agency and Anthropology”, High
(2010) makes the following distinction between the concept of ‘agency’ (as developed in
anthropology) and ‘agentivity’ (as developed in linguistics): “Whereas anthropological dis-
cussions often implicitly rely on a notion of agency as an individual or collective capacity
for action in terms of self-consciousness and resistance to power structures (particularly in
subaltern studies and early feminist anthropologies), linguists tends to understand agentivity
in terms of an agent/patient construction in language based on a subject/object relation.
While ethnography provides new ways of construing human and non-human agency, studies
of linguists’ features such as ergativity have inspired linguists to consider closely the ways in
which ‘culture’ is encoded in grammar. Recent work in ethnosyntax thus holds considerable
potential for bridging anthropological and linguistic understanding of agency”. For a recent
conceptualisation of agency (at work), see Etelipelto et al. (2013). See also Zittoun and
Gillespie (2016), for a consideration of the links between agentivity and imagination.
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search out appropriate strategic solutions — as in the case of a legal disagreement.
In this sense, the concept of agentivity is also related to that of ‘context’, throw-
ing light on the active role played by individuals who interact in social contexts
with the aim of producing results that can be shared in a community, as well as by
creating new tensions and subsequent accommodations.'® Context — construed to
include educational practices (Daiute et al., 2017) —acts reflexively on the case, by
giving it origin and influencing its solution, as values, beliefs and representations
converge in the proceedings through the legal actors’ initiatives.'*

In order to adapt the concept of agentivity to a legal discourse, I consider
certain specifications as suggested by Bruner, for example, so as to focus cer-
tain social characteristics of this category of analysis. Bruner provides a list of
what he calls “identity indicators”. In the first place, he defines agency as one of
the “indicators of the ability to act”: these are “acts of free choice”, “voluntary
actions” and “initiatives taken freely in view of a purpose” (Bruner, 1997, p. 3).
To clarify, in terms of “dynamic narrating” (Daiute, 2014), these characteristics
(which basically pertain to individuals) should be construed to be socially con-
noted by how individuals act in a social world.

The indicators considered by Bruner include “indicators of commitment”:
“these concern an agent’s consistency with a line of action planned or taken, a
consistency that transcends the moment and the impulse. Indicators of commit-
ment tell us about tenaciousness, the postponement of gratification, sacrifice,
volubility and inconstancy” (Bruner, 1997, p. 3). Then there are “indicators of
resources”: “these tell us about the powers, privileges and goods that the agent
has at her/his disposal to put her/his commitments into practice. They include
“internal resources”, such as patience, perspicacity and the ability to forgive and
persuade and so on” (ibid., p. 4). There are also “social reference indicators”
that “tell us where and to whom an agent looks when in search of legitimation
and evaluation of her/his aims and commitments and the distribution of her/
his resources. These may refer to real groups, such as schoolmates or cognitively
constructed reference groups, such as trade unions or co-workers”,' or to “the
set of those who take care of law and order” (ibid.). Some of the factors listed —
Bruner mentions many more — contribute to making individual agentivity socially
constructed or shared between individuals in society.

The notion of ‘agentivity’, as outlined previously, may be expanded on by
also considering the definition of agency as proposed by Latour (2005), who
interprets this word as “modes of existence”. In fact, Latour holds that the actor

13 For the analysis of the relationship between culture, context and the law, see Bruner et al.
(2013).

14 Consider, for example, a divorce case in a small suburb of a city in southern Italy, where the
sociocultural context has specific characteristic values, such as honour, the role of the fam-
ily, origin and so on. It comes as no surprise that the litigation may concern the dowry, as
a way for the woman to reclaim her violated honour and reputation. See Di Donato, 2012
(Chapter 3).

15 My addition.
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cannot be reduced to her/his social dimension and a canonical script of action,
without surprises on the stage. That is to claim that the actor also has a dimen-
sion autonomous of society; the actor is never alone on the stage, since (s)he is
part of a network of interacting actors and the network is part of her/him (ibid.,
pp. 169-170).

In this oscillation between the individual and social dimensions of action, the
psychologist Zittoun (2012) in turn emphasises the uniqueness of the subject.
She argues that there is something in each person that escapes social determi-
nations and deals with its uniqueness as a subject, thereby describing a kind of
tension between the individual and social dimensions of what she calls the “life
course”.

My aim in adopting the concept of ‘legal agentivity’, which underlies all the
theoretical approaches reconstructed previously, is therefore to highlight how
clients behave when searching for a solution to legal problems, how they con-
struct a defensive strategy, with the help of the lawyer and in co-operation with
the institutions, and how their knowledge of the social context orients their per-
ception of the facts and their agency in the course of the administrative or judi-
cial proceedings. How the facts are narrated and re-narrated by clients and their
attorneys is of course part of this agentivity. Specifying how the individual’s story
is reconstructed depends, of course, on how the researcher examines it, as well as
on how the individual tells the story in the first place.

I shall then test the use of this concept first to analyse a group of cases that
took place in southern Italy — the cases of Carlo, Viviana and Michele —illustrat-
ing the different consequences deriving from the legal proceedings, according to
how familiar the client was or was not with the context of relations and with local
practices and to what extent they benefitted from support in the form of legal or
other aid in the context.

3. Three cases from the South of Italy

The three stories that I am going to narrate here are symbolic of the intricate tan-
gle of components with a cultural-relational matrix and others with a legal matrix
that together give rise to legal disputes in a given context. The reconstruction of
the stories, based on analytical categories borrowed from the narrativist theories
mentioned in the first part of this book (Chapters 1-2), as well as the method-
ology sketched in Chapter 3, will illustrate how the client can act dynamically
to find solutions to her/his own legal issues, drawing them both from cultural
norms and from her,/his own legal knowledge.

For the reconstruction of the plot of the issue, I use a dynamic approach
designed to shed light on the articulation of the relations that furnish a story with
its structure (Alper et al., 2005, p. 148 ff; Amsterdam and Bruner, 2000; Daiute,
2014, p. 114 ff), by focusing in particular on the following elements: the context,
the characters, i.e. those who are the lead actors in the story, the functions they
tulfil in the story, their inter-actions, the type or types of agentivity applied by the
lead actor and that dominate the story and, finally, the emotional fabric.
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3.1. Carlo’s story

The first story is Carlo’s, which takes place in the area of Labour Law and is
midway between a case of dequalification and one of mobbing. As we saw in
the cases of Laura and Luciano in Chapter 3, mobbing and dequalification cor-
respond respectively to horizontal or vertical forms of psychological subjugation
in working relations and to the failure to acknowledge higher qualifications. Both
of these phenomena are found in Carlo’s case.

The setting of the case is the inland area known as Irpinia in Italy’s south-
central region of Campania. This context has very marked political connotations,
featuring the domination of the political, economic and social scene — at the time
of the facts, in the 1980s and 1990s — of an important Italian political party, the
Christian Democrats. The protagonist, Carlo, was director of a service manage-
ment consortium in Irpinia (a publicly owned company), which he successfully
put through a recovery programme in a period of financial disarray. After the con-
sortium had undergone a reorganisation whose reasons were political in nature,
a longstanding political rival of Carlo’s was elected to serve as its President. The
day after his appointment, this rival, Paolo, embarked on a gradual dequalifica-
tion of Carlo. Carlo’s managerial post was progressively deprived of its functions
and of all positions of any import (in both internal and external relations), until
one Davide was eventually appointed to replace Carlo, becoming his opponent.
The revocation of the functions fulfilled by Carlo until this point was followed
by administrative orders that attributed different professional qualifications to
him every time. In practice, Carlo was gradually reduced to a state of complete
inactivity, ending up as the victim of dismissal for disciplinary reasons (justified,
apparently, by a breach of administrative orders), which were subsequently to be
described by the judge as “spurious”. The entire affair took on the semblance of
what Carlo describes as something straight out of a novel by Franz Kafka, because
of the surreal nature of the objections raised.

3.1.1. The context and its protagonists

That Carlo was a successful manager was reported in the local press of the day in
December 1999. In a newspaper published in Irpinia, the city where Carlo lived,
we read: “The consortium was on the verge of collapse in *96. It is now growing,
as a result of quality investments”. The following excerpt was taken from an inter-
view with Carlo conducted by the newspaper’s journalist: “I have no hesitation
in agreeing with those who describe the Consortium in terms of a veritable
‘miracle’, brought about by the joint effort of everyone, with a focus on the
blue-collar workers, to overhaul a service company that seemed to be irretrievably
bankrupt”. As the journalist states in the article reproduced here, Carlo got the
firm up and running again: “this was stated by employees and by Carlo, the
company’s managing director, 46 years of age, with past experience of manag-
ing an employers’ association and a present that features a strenuous commitment
to relaunching the leading company in which the consortium ISA based in Irpinia



196  Tragectories of case analysis

holds an interest” (excerpts from Mondo Impresa, dated August 2000). And yet
the day after the new president, Paolo, had been elected, Carlo was assigned to
other functions and a new manager, Davide, was appointed. In the letter repro-
duced here, Davide cautioned Carlo not to use the title of General Manager:

You are hereby invited to abstain from signing any correspondence of
external relevance, making use of any general terminology, such as “the
Management”, which may cause third parties to understand things that
do not correspond to the truth, considering equally that this is the
exclusive remit of our President, [. . .] or of such person as he may desig-
nate for the purpose.

(Notification from the President, Paolo, to Carlo, dated November 2001)

In the framework of these complicated interactions in the context of his employ-
ment, Carlo paid a visit to the office of the manager, Davide, so as to contest the
spurious nature of the accusations levelled against him, which were tailored to
give the impression of non-compliant behaviour on his part. The meeting degen-
erated into an argument and Carlo left his workplace without leave. What follows
is an excerpt from a message sent by his opponent, the new general manager,
Davide:

In compliance with Art. 7 of Law N° 300, dated 20 May 1970, and of the
contractual rules currently in force, you stand accused of the following
cases of misfeasance. To wit, on 25 July 2008, at approximately 9.30
a.m., our General Manager, Davide, issued an administrative order
addressed to you in which he requested a report about how leaves of
absence are managed, including such leaves as are pertinent to attendance
at trade union assemblies. A few minutes after having received it, you did
pay an unexpected visit to Davide’s office and launch a verbal attack
on him, using the following kind of wording: ‘you are a real pain in
the [. . .];' ‘go to xxx’ and others in a similar tone, while at the same
time, stating that you were under no circumstances obliged to carry out the
activity thus requested, you did tear the said administrative order into pieces
in a spectacular manner, as a sign of your further disregard for the general
manager. [ . . .] Lastly, as was subsequently found, you did abandon your
workplace at 11.15 a.m. without having received any authorisation to
do so.

(Notification from Davide to Carlo, dated July 2008)

After this episode, Carlo received notification of his dismissal during his sum-
mer holidays.

16 Using the informal form of the second person singular, a sign of familiarity in Italian, trans.
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3.1.2. How did Carlo defend himself in this affair — as an employee
and a citizen? An example of shaved agentivity

Carlo is to a certain extent an expert in the mechanisms of qualification in law,
having been called to the bar to practise as an attorney. In his relations within
the company, so with his superiors in the hierarchy, he retold the narration of the
events, tracing them back to their true underlying logic, which is in fact ‘spurious’
as well as ‘political’, because it is concerned with attempts to expel him from the
consortium. As Carlo’s attorney comments: “There is a ‘disconcerting’ identifica-
tion between fact and law: each dynamic of the facts is matched by an immediate
corresponding qualification in law, by means of a pattern of actions and reactions
partly provoked by Carlo and that Carlo uses as a defence strategy in his relation-
ships within the company” (excerpt from the interview with Carlo’s attorney,
dated September 2010). Here are some narrative passages in which Carlo com-
ments on the case of his dismissal for disciplinary reasons mentioned previously,
addressing his remarks to the general manager Davide, his nemesis:

It was with surprise that I discovered your umpteenth unjustifiable act
of harassment which — as I wrote to you just recently — could actually
be described as ‘persecution’ (as it must in any case be assigned to an
investigating magistrate), moreover carried out in a holiday period and
without allowing me even the slightest psychological break, thus per-
petuating the stress that you also caused in the period around Ferragos-
to.”” [...] With regard to your undeserved objections, I therefore emphasise
the following points: I am not in the habit of using vulgar language of
the kind you quote in the objection bearing the register number 18 /08,
since seldom in my life do I make use of such exclamations and, when
I do, I use rather different language, such as ‘I have had enough’ and
‘just get lost’. In any case, as anyone can testify, I did not address those
insults to you, nor did I speak in those terms. What I do confirm, on
the contrary, as I wrote to you in my note N° 735/08, is that your
behaviour may, in my opinion, be criminally relevant, as it can easily
be classified under the heading of mobbing, as I in fact stated to you in
that circumstance in consideration of the absurd requests you expressed, of
which the objection in question is merely a consistent aftermath. [. . .] Your
objection, then, reverses the reality of what actually happened and con-
tributes even more to degrading my professional dignity. In this sense,
nobody can fail to perceive that the only appraisals possible with regard to
what I have been accused of are those that I have used myself, when refer-
ring to discussions whose tenor is so unreal that they might have been
recorded in nursing homes or in the surreal stories told by Kafka.
(Notification addressed by Carlo to Davide, dated August 2008)

17 This is the holiday period in mid-August when Italian business traditionally closes down
completely (trans).



198  Tragectories of case analysis

How did Carlo tackle what he defines as a surprise, as well as a surreal situation?

In the first place, Carlo officially commissioned an attorney to impugn the
disciplinary measure. On the basis of the documentation provided by Carlo,
the lawyer confirmed the interpretation of the events as proposed by the cli-
ent, stating that the “just cause” specified by Italian law as a prerequisite for
dismissal did not stand up to examination and indicating the spuriousness of
the employer’s behaviour, translating the case in accordance with elements
of the context and in compliance with local legal and judicial practice. The
lawyer nevertheless refrained from attributing any political connotations to
Carlo’s case:

As it is motivated, the measure in question is devoid of the prerequisites
specified for completing the just cause of dismissal in accordance with
Art. 2119 of the Italian Civil Code, i.e. the justified subjective motive, and
follows upon persecutory and completely spurious behaviour carried out by
Davide. In particular, the hypothesis that Carlo behaved as described
in the measure dated 18 August is contested, since he did no more
than object, in firm but civil tones, to abnormal requests contra legem
expressed by the consortium’s general manager.

(Plea entered by the attorney, dated September 2008)

Secondly, Carlo turned to the social partners, the trade unions: since they had
had the opportunity to appreciate his work at the time when he was managing
and restoring the consortium, they mobilised the local press and public opin-
ion in support of his reinstatement. Carlo’s dismissal became a veritable cause
célebre, generating much discussion in the press and reactions from the trade
unions. Here are some of the more important headlines that were published in
August 2008, after Carlo had received the letter communicating the disciplinary
measure:

Corriere:

Unions on the warpath after the Carlo case

Otto Pagine:

Consortium: Carlo sacked. Unions: unmotivated act

Il Mattino:

Consortium, unions against Carlo’s dismissal.

Buongiorno Irpinin:

Unions: No to manager Carlo’s dismissal.
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The local press stressed that there was no justice in the dismissal in the light of
the Consortium’s virtuous management when it was run by Carlo, before he was
replaced by Davide. This is an excerpt from a note published by the union repre-
sentatives, in the same period, in another local newspaper, Otto Pagine:

The Consortium’s union representatives, certain in their minds that
they are interpreting a feeling of human solidarity that is shared by all
the consortium’s employees, express their indignation at the unmoti-
vated dismissal of Carlo by the top management of a company that, on
the contrary, ought to have been particularly grateful to him. Despite
the fact that a resolution had been passed to disband it, the Consortium
actually recovered and revived miraculously under his management, as
a result of an unprecedented professional and human involvement of
all of us as employees, who were motivated and involved by the man-
agement’s decisions, making us feel like a band of brothers. This same
company was then sold for a song and asset-stripped by the rapacious,
incompetent managers who took possession of it. Certain that this cheap
attempt at back-stabbing will be revoked by the judiciary and intending
to decide forms of protest that may be controversial in the course of an
especially-convened workers’ assembly, the union representatives never-
theless want the following to be made known to public opinion and to
the politicians:

[. . .] during the period of management entrusted to the Manag-
ing Director Carlo, we experienced an exemplary, inimitable case of
good management, which many of us who had been laid off have to
thank for having been able to go back to nourishing certainty for our
families. [. . .] Every one of us, even those of us who had occasion to be
reminded severely of our responsibilities, therefore has a grateful mem-
ory of Carlo, for his transparency, dedication and human sensitivity.
Every one of us, on the other hand, has recently had the opportu-
nity to experience the most cynical insensitivity to workers’ problems,
combined with forms of proprietary arrogance worthy of days long
gone by.

The trade union representatives expressed their solidarity with Carlo as they
stressed his human and management qualities, stating that they considered there
to be no grounds for his dismissal and underlining the miracle he had achieved in
managing the company, which had now been sold off cheap to individuals they
described as cynical and rapacious.

This first phase of the conflict between Carlo and the consortium ended
with the management’s decision to reinstate him, without following up on
the disciplinary dismissal. Subsequently, Carlo initiated legal proceedings to
achieve a full reinstatement with the level of management, complete with
the related salary differences, and to ascertain that he had been a victim of
mobbing.
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Thirdly, there is also another kind of ‘agentivity’ — in addition to that prac-
tised by Carlo himself and by the social partner organisations — which could be
described as “abstract’ in nature to be taken in account (Amsterdam and Bruner,
2000). In fact, to be precise, when the term ‘agentivity’ is used in defining a case,
it refers to the forces at work that bring the story about and influence how it
develops — maybe a person or an institution (a bank, a ministry, the Court of Cas-
sation), an abstraction (the market, the legal system), a supernatural force (God,
lady luck), or to a complicated tangle of all of these and how the protagonists act
socially.

Here it is concerned with the geopolitical context where the affair originated:
the consortium’s activity was constantly permeated by the political influence of
the Christian Democratic Party. Paolo’s appointment as President of the Consor-
tium thus constituted an act of political investiture, According to Carlo:

Rather than a legal significance, all these affairs have a political signifi-
cance: [. . .| This is the underlying truth: there was a prejudice at work
against me, there was the intention to use the consortium for purposes
of political nepotism, for personal and partisan purposes, regardless of
efficiency and the company’s balance sheets. The consequence is that the
company is now in a critical condition, it will take years to revive it: Paolo
achieved the personal result he wanted, because he was elected. And he
has achieved the use of the service structures for purposes of nepotism.
[. . .] I achieved results and they pushed me to one side, using me as
a doorman, even though they kept on asking me things, because they
didn’t know how to do anything.

(Carlo, July 2010)

3.1.3. How was Carlo’s case closed?

After many years of internal negotiations within the consortium, several instances
of legal proceedings and considerable damage to the professional’s life, the case
was solved with a legal settlement between the parties that recognised the quali-
fication of executive of which the protagonist had been deprived, together with a
payment of damages. What now follows is the content of the agreement between
Carlo and the consortium’s legal representatives:

Terms and Conditions

While reiterating the most sweeping objection to every request formulated
by Carlo in his action before the Court of Avellino sitting as a labour tribu-
nal, deposited on 30 June 2009 and registered at N° X as embedded in the
statement of defence entered by the company, a company representative, in
the office as indicated, offered the following to the employee, also in the
office as indicated, for the purpose of settling the issue, but also of making
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the best interpretation of his professional status, so as to optimise the benefit
to be obtained from his activities:

e Promotion to executive, with effect from today, with an increase
in salary of €xxx per month net and express provision that the
employer may only terminate for “just cause” [. . .].

e The application to the executive employment status thus estab-
lished of the national labour contract currently in force for exec-
utives in the industrial sector, with the conferment of the executive
functions of General Manager of the company’s Administrative Area
as specified hereunder, which may only be revoked in the case speci-
fied at point A) above or in case of the conferment of another respon-
sibility agreed and approved by the parties.

Functions of the General Manager for the Administrative Area:

— Responsible for the company’s administrative management,
in co-ordination with the President of the Board of Direc-
tors, through the organisation of the operative procedures of
accounting and of the company’s financial statements.

— Responsible for administering and managing the com-
pany’s human resources, in co-ordination with the Presi-
dent of the Board of Directors, also by means of establishing
working standards for the purpose of optimising individuals’
professional performance; [. . .].

e the payment to Carlo of the sum of € XX,000.00, by way of
compensation for the biological injury suffered. This sum will be
paid in monthly instalments together with his monthly salary, from
January 2012 up to and including November 2012.

(Out-of-court settlement, dated October 2011)

Carlo ultimately achieved recognition of his management functions,
together with an improvement in his salary and compensatory damages.
Although the case was solved and the ‘agent forces’ seem to have found
some form of equilibrium because the political forces were counterbalanced,
one way or another, by social, judicial and other forces, the divergence
between the two protagonists, Carlo and Paolo, remained on an unequal
footing. In the meantime, the consortium’s President Paolo, Carlo’s rival,
moved on to occupy an important position in the regional government, with
the support of his political party.

Carlo’s case is typical of the inseparability of human and legal dimensions in
legal proceedings. In fact, the strong pressures to which Carlo was subjected in the
context of the consortium had an impact on his personal and family equilibrium.
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The day after he was dismissed, Carlo paid a visit to the Department of Mental
Health, where he was certified to suffer from a “depressive state of anxiety with
somatoform notes of a reactive, situational nature” (certificate dated Septem-
ber 2008). In the same period, Carlo also received notification of a request for
separation from his wife. This excerpt from the act of legal separation confirms
Carlo’s state of alienation and ‘estrangement’ within his family:

The marital relationship that originally featured reciprocal respect and
true sentiment had been deteriorating for several years because of mis-
understandings between the spouses and in particular on account of
irresponsible, uninterested behaviour on the part of Carlo, who had
objected on several occasions to the family environment, detaching himself
from it and creating an independent status for himself in the framework
of the family, without leaving any possibility for dialogue or real discussion.

Finally, it is also interesting to peruse Carlo’s own direct evidence about his
personal affairs: in the course of his interview, he talked about experiencing this
story “as though it were a novel” and feeling that he moved around in society
“like a ghost” (Carlo, July 2010).

3.1.4. Conclusions about Carlo’s case

Despite the legalistic form used in its telling, it would not be possible to understand
Carlo’s story outside the social context in which it took place and in the light of
nothing but the legal proceedings that frame it: first as the story of a dismissal, then
as one of dequalification and mobbing. Carlo had in fact tendered his resignation
not of his own free will, but because he was subjected to psychological pressures
in the working context (in the form of mobbing and of the failure to acknowledge
the higher qualifications he had achieved). Carlo’s decision to resort to legal pro-
ceedings was only apparently motivated by the breach of legal rules, but actually by
political thinking and by the breach of customary rules, such as standards of upright
behaviour and good faith in working and hierarchic relationships.

By attempting to make an objective appraisal of the facts, the dispute that the
attorney decided to conduct according to legal ritual ended up leaving the ‘truth’
of the case in the background, since it was only apparently legal in nature and
more properly a ‘political truth’. Thus, although it was apparently channelled in
the forms of ritual justice and was solved through a form of legal settlement, a fair
proportion of the case was also solved as a result of the ‘culturally aware’ action
of the protagonist, Carlo, and of the support of the community that enabled it
to be said that ‘justice had been done’, not only by removing Davide (Carlo’s
rival), who was dismissed as a scapegoat for the entire affair, but also by Carlo’s
reinstatement in the executive functions of which he had been deprived.

In conclusion, the client succeeded in keeping pace with the events in his pro-
fessional context — although this effort was not without consequences for his
personal life — because of his familiarity both with local practices and with formal
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laws. While the legal proceedings were unfolding, he skilfully combined personal
abilities (intelligence, consistency in his actions, patience and sacrifice) with social
abilities. As a result of his good reputation as the company’s manager, he could
count on the support of the trade unions and of public opinion, which legiti-
mated his work socially and contributed indirectly to strengthening his position
in the legal proceedings. Carlo’s case can therefore be defined as a perfect com-
bination of legal consciousness and legal agentivity, since both dimensions are
shared collectively in this case.

3.2. Viviana’s story

Developing in ways that share some similarities with the events that concerned
Carlo, Viviana’s story took place against a backdrop of individual actions and one
shared socially, culminating in her winning a battle whose significance is legal, but
also social and with gender implications.

Viviana is a theatre actress who was invited to work as a promoter in a theatre
company in the province of Naples. The co-operative adopted illegal internal work-
ing practices, such as salaries that did not comply with current legislative param-
eters, camouflaged by the use of false pay packets.'® Viviana’s activity — together
with that of the other employees — ended up clashing with the co-operative’s ‘bad
management’, which was also facilitated by the lack of controls on the part of the
local funding authorities. In the particular case of Viviana, obstacles were put in
the path of her ability to achieve professional targets by key characters in the thea-
tre co-operative, who tended to frustrate her work by adopting attitudes designed
to achieve her psychological and physical submission, culminating in fully fledged
attempts at mobbing and expulsion from her work that made it necessary for her
to go to court. Viviana’s story is interesting, both because of the context where it
took place and because of the methods she adopted to ‘manage’ her case, calling
on assistance from her colleagues and from a broader territorial network.

Another factor that makes this case interesting is that, unlike Carlo, Viviana
had no legal skills in the strict sense of the term, yet managed to solve her case
nonctheless.

The story is based on the record of the court proceedings made available by
Viviana’s attorney, in its turn based on a memorandum drawn up by Viviana to
aid in reconstructing the facts and an interview given by her.

3.2.1. The context and the protagonists

The scenario where Viviana’s story took place was a theatre co-operative
entrusted with the management of a civic auditorium in a geographical location
in the province of Naples that does not enjoy a very high level of economic, social

18 Meaning that the amount declared did not correspond to what the employees actually
received.
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and cultural development. The intention of the local institutions and funding
authorities (most of them public) was that this theatre was to fulfil a function of
promoting cultural activities in its surrounding territory, generating a broader
form of bond with social and institutional networks. Many of these activities were
intended for school groups.

Viviana, the story’s central character, is an actress by training. She was hired
by the co-operative with the key role of promoting and organising the theatre
activities in the territorial network. This was a great challenge for Viviana, who
was well aware of the difficulties involved in operating in a context that was
disadvantaged, although rich in human and social resources. The first time that
Viviana worked with the co-operative was when it organised a performance of the
classical Greek tragedy Antigone, a play in which she worked as assistant director.
Drawing on the play’s success, one of the structure’s manager, Zero — a lighting
technician who was also joint manager of the co-operative — asked Viviana to
illustrate the play’s didactic function, promoting it to one of the most prestigious
schools in the area. Viviana succeeded in recruiting support from this school,
which had the reputation for being highly selective, and this excellent result led
Zero to invite Viviana to work with the theatre structure on a permanent basis.
Viviana was initially uncertain about accepting the position, since it only corre-
sponded to part of her training and to her aspirations as an actress. This is how
she tells the story herself:

I had absolutely no intention of working there with the responsibility of
promoter, seeing that I had completely different plans. I answered that
I’d think about it. Several more telephone calls followed, but I prevaricated.

[...]Istarted working with the co-operative in September, making it
clear that I fully intended to continue to grow artistically, maybe inside
the co-operative.

I was provided with the annual plan for all the schools, from the
kindergartens to the high schools, and I was asked to disseminate it,
organising the audience, taking care of transport and the performances
in question. [. . .]

For every play, the company contacted me, giving me instructions
about its technical requirements, the type of audience and the maxi-
mum number required for the performance. [. . .]

I managed to get organised, contacting all sorts of different people
related in one way or another to the state education system: school
inspectors, culture councillors in neighbouring towns and villages
[...], school district managers, school principals (I have stayed in con-
tact with several of these). I was often on the road with my car, without
ever receiving any expenses: [. . .].

People were happy to come to the theatre, sometimes to satisfy their
curiosity about the condition of a structure that had previously been
left abandoned for ten years and for the numerous activities that the
co-operative promised would be organised in the years to come.

(Excerpt from Viviana’s memories)
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According to this telling, overcoming her initial uncertainty, Viviana had
no hesitation in plunging passionately into the new professional challenge,
building synergies with local institutions and promoting the co-operative’s
image to the outside world. Despite the hard work put in by Viviana and some
of her colleagues, the management of the theatre activities seems to have
been extremely improvised and to have had no planning whatsoever. Viviana
reported that some of the activities were only organised on paper, without
ever being communicated to their intended target, i.e. the public, nor ever
actually being performed. She referred to the existence of advertising materi-
als created for the sole purpose of “simulating” the completed organisation of
performances but that in practice had never been disseminated to audiences.
Nevertheless, as Viviana reported, the employees tried to make up for this
poor management:

With a constant, tenacious commitment aimed at plugging the gaps
of service malfunctions created by the poor management witnessed by
the season ticket holders [whose opinion was of particular significance to
the employees]. The employees were also prepared to do overtime, which
was not paid, and to do tasks of all kinds [. . .]. The co-operative’s pro-
jects multiplied without incurring any additional costs, because of the
employees’ commitment and the sacrifices they made.

(Memorandum of staft employed in the auditorium)

The initiatives developed by Viviana and her colleagues (cycles of film pro-
jections, premicres, concerts etc.) and the results achieved enabled the co-
operative to continue receiving public funding, although this did not seem to
be used for everybody’s benefit: the sacrifices made by the employees seemed
to benefit nobody but the president, Maria, and the lighting technician, Maria’s
lover, Zero.

3.2.2. The troubles

As Viviana reported, this situation continued until the first peculiarities became
obvious: employees were dismissed for reasons that had nothing to do with their
work and conflicts, some of them physical, took place between Zero and some of
the theatre’s workers. This led to a period of formal complaints being registered
and of manifest discontent, as we can also read in a memorandum written by
Viviana:

On 6 June, after Zero attacked a male colleague of mine, we all took the
precaution to lodge formal complaints against Zero: for my part, I only
made a formal complaint about his verbal harassment of me.
Nevertheless, no disciplinary measures were taken by the management to
protect us: Zero continued spending his time provocatively in the offices
on the upper floor, despite the fact that his workplace was the stage; in
fact, Maria (the director and president) herself told me that the judge had
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ordered Zero to stay away from the workplace . . . The level of stress suffered
by the staff was extremely high.
(Memorandum of staft employed in the auditorium)

In this context of general discontent, Viviana reported that she was subjected
to sexual harassment by the theatre technician, Zero as follows:

It was at this time that I started being molested by Zero, who was
the theatre technician, as well as the lover of Maria, the director
of the co-operative. At the same time, Zero also molested another
member of staff, a cleaner, who was later dismissed by Maria. The
dismissal was opposed and the employee won the case before the
Labour Tribunal.

It was gradually made more difficult for me to work in tranquil-
lity. I continued working with commitment, but I found the presence
of Zero very disturbing. He often called me into his office, so I asked
the bookkeeper to be kind enough to accompany me. On some morn-
ings, when I suffered an anxiety attack, I asked my friend Giuseppe
to accompany me from Naples to Carnevale, so that he would give me
some moral support. Zero even persecuted me on my mobile phone! One
day, I received a call from him while I was in the offices and I had a panic
attack that affected everybody on the floor where I was located.

(Excerpt from Viviana’s memories)

Viviana decided to report Zero to the police for sexual harassment. Here is the
text of the complaint dated January 2002:

To the Carabinieri Station in Carnevale

The undersigned Viviana, born in Avellino [. . .], by profession employee
responsible for promotions of the co-operative [. . .| working in the structure
[...] managed by the co-operative [. . .], married, lodges a formal

COMPLAINT

Against Zero resident in [. . .], a technician with the co-operative [. . .| for
the following reasons:

Zero a stage technician who is also responsible for safety in the work-
place in the structure [. . .| (a theatre managed by the co-operative [. . .])
has on repeated occasions given expression to violent, aggressive behav-
iour towards me. Addressing me with psychological threats (on several
occasions he has behaved in an aggressive, violent manner for no reason,
slamming doors, shouting, distracting me from my work and instilling a
sense of anxiety in me) and verbal threats (whore, go and get t*****d, slut
ctc.). For the reasons listed above, I hereby request (since I am afraid for
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my personal safety) that Zero be punished and prosecuted in accordance
with the law.

Zero did not restrict his actions to physical molestation: Viviana’s refusals of
him were followed by attempts to discredit her with the co-operative’s president,
his lover. Viviana was gradually deprived of responsibilities until she ended up
being on the receiving end of at least two attempts of dismissal.

One day in March 2002, when Viviana was supposed to stage an important
theatrical performance, she received a first attempt to dismiss her, signed by the
co-operative’s president, Maria, which tried to explain away the professional
problems that had arisen as being part of the dynamic of more complex personal
relationships with Viviana. As we can read in this letter addressed to Viviana, the
president Maria’s complaints focused on a presumption of “absentecism” from
the workplace on the part of Viviana and the reduction of her role to an activity
of “merely selling” the performances for schools, with the consequence of frus-
trating the original plan to build synergies between the theatre and the schools:

I am embittered to have to take due note, once and for all and in a man-
datory manner, that it is impossible to pursue a working relationship
any further that is mortifying for both sides in terms of human dignity
and seriously detrimental to the co-operative [. . .].

The situation is equally complex with regard to your professionalism:
no passion, no interest in the specifics required of your role, a devastat-
ing reduction in the field of application restricted to the brutal ‘selling’
of events for schools, practically a commercial representative of the low-
est order, obviously without even any commercial success.

The conclusion reached by the president was that of replacing Viviana:

The only thing that remains is to affirm the need for a change of person-
nel so as to create the ‘school office’ — at Carnevale Art — as a benchmark
location and cultural enrichment at the service of schools, that I have
long been suggesting in my proposals, so as to qualify the co-operative
further and achieve a positive development, in economic and corporate
image terms, in the quality of our structure of services for the territory.

I therefore consider the working relationship between you and the
company [. . .] to be terminated with effect from next April 2002, obvi-
ously leaving open, on a level of private relations, the same affection that has
been a mark of this time spent together.

(Notification addressed to Viviana by the
Director, Maria, dated March 2002)

This letter made it clear to Viviana that there was a need for a more decisive
reaction on her part and that of her colleagues.
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3.2.3. Attempts to solve the troubles’ between individual and
collective agentivity

Conscious of the illegal dynamics that come about in the workplace, Viviana
also involved the other employees, drawing on their sense of solidarity in an
attempt to restore legality in their working context. Here is an excerpt from
the interview in which Viviana describes how she went about convincing her
colleagues to co-operate, inviting them to join a union and to elect her as their
union representative:

I think I did the right thing to use the argument of the false pay
packets, so I convinced my colleagues that they could actually get
some money by using this fact, making a documentary record of the
situation etc.; because they [the co-operative] took the contributions
from the ministry on the basis of the amount recorded on the pay
packets, but in reality what we received was half of what was on the
pay packet, so I motivated them about this. So I got them all to join
the union [. . .]. Then they elected me as their representative, not even
then did I believe in this thing. [. . .] And I have to say that I found
this solidarity instead. I was very gratified by my colleagues, in
any case.

(Viviana, February 2010)

As a result of some of the initiatives taken by Viviana and her colleagues, the
co-operative was paid a visit by the labour inspectorate, leading to the revelation
of a series of irregularities that came to light from a check run on the company
books and the actual presence of the employees in the workplace.

Another initiative was tailored to denounce the co-operative’s failure to apply
the national collective labour contract correctly and its misuse of the pay packets,
addressing the local authorities, in particular the mayor of the town where the
co-operative was located. The municipality — which was one of the co-operative’s
funding authorities — called a meeting to push for the employees’ pay packets to
be treated correctly by the co-operative’s management:

Municipality of Carnevale’

A mecting is convened for 9.30 a.m. on X/02,/2003 in the town hall to
discuss the problems related to the application of the national collective
labour contract to the workers employed in the structure of the auditorium
entrusted to theatre cooperative

(Excerpts from the convocation of the meeting
of the Town Council, dated February 2003)

19 Carnevale is an imaginary name.
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Although, during the course of the meeting with the Municipality, the presi-
dent of the co-operative, Maria, denied everything stated by the employees and
at the same time sent Viviana another letter of dismissal, the co-operative lost its
contract to manage the auditorium theatre for the following years.

3.2.4. Viviana goes to court

Despite the collective measures that she and her colleagues initiated, in terms of
her personal position, it was necessary for Viviana to call in an attorney to oppose
the second dismissal.

The attorney applied for an injunction as per Art. 700 of the Code of Civil
Procedure, as is the practice in the Italian legal order, asking for the employee to
be reinstated in the context of her job and arguing that this was a case of “a dis-
criminatory and retaliatory dismissal” in reaction to Viviana’s trade union activity
in the co-operative.?® The attorney also contested the existence of the “justified
objective cause” for the dismissal, which the co-operative had motivated with the
apparent abolition of the specific tasks carried out by Viviana,! demonstrating
that these tasks had meanwhile been carried out by others.

From the precautionary phase onwards, the judge recognised “the existence
of serious, unequivocal and concurring prima facie elements that lead this court
to tend towards a ruling of validity of the thesis presented by the applicant”
(excerpt from the judge’s ruling dated July 2003), i.c. the retaliatory nature of
the dismissal. The court also recognised that the measure of dismissal was influ-
enced by the trade union activity of the applicant “capable of calling attention to
a notoriously thorny problem (the correspondence between the wages received
and the wages indicated on the pay packets), of involving the institutions and
of creating conditions that might also lead to the loss of the theatre’s manage-
ment by the respondent in this case” (ibid.). Similarly, on the basis of the witness

20 Italian Law N° 300, dated 20 May 1970, better known as the Workers’ Statute, provides
strict regulation of any hypothesis of anti-union activities by the employer, including a special
procedure for the repression of anti-union behaviour that is enshrined in Art. 28. With the
passage of time, the constant intervention of the courts has extended the interpretation of
Art. 28, construing “anti-union behaviour” on the part of the employer to mean any behav-
iour that, though it may not be established specifically by legal or contractual norms, tends
in any case to harm the image of the trade unions or to restrict or harm the worker who
also carries out union activities, punishing such behaviour through the special proceedings
instituted by Art. 28.

21 Art. 3 of Law N° 604 dated 15 July 1966 provides for two reasons for dismissal: for “sub-
jective justified cause” and for “objective justified cause”. In the first case, there must be “a
notable failure to comply with contractual obligations” on the part of the worker; in the lat-
ter case, there must be “reasons inherent to the productive activity, to the organisation of the
work and to its regular functioning”. While dismissal in the former case is thus justified by
behaviour on the part of the worker that is contrary to her,/his contractual obligations, in the
latter case it is justified by the development of events, irrespective of the worker’s behaviour,
but that equally make it impossible to pursue the working relationship any further.
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evidence presented, the judge ruled the thesis of the abolition of the tasks carried
out by Viviana in the co-operative to be unfounded or “not corresponding to the
truth”, since it had been proven that these tasks were being carried out by others.
As the judge stipulated:

The informer Zero, the respondent’s technical manager (and certainly
not well-disposed towards the applicant, having been the object of several
formal complaints lodged by her), declared that ‘the activity previously
carried out by the applicant was then carried out by Pietro, who was
employed on a three-month fixed-term contract from November 2002.
Pietro continued working with us as an actor.” It therefore does not corre-
spond to the truth that the activity previously carried out by the applicant has
been abolished, at least not in full.

(ibid.)

The preventive conclusion reached by the judge was as follows: “the dismissal
in question appears to be motivated spuriously and this cannot fail to constitute
a further grave indication of the substantially retaliatory nature of the dismissal
in question, considering that the employer executed the dismissal approximately
one month after the trade union meeting to which reference was made previ-
ously” (ibid.).

The preventive ruling was confirmed by the judge of first instance, who recog-
nised that the applicant had proven the “discriminatory nature of the dismissal”
(excerpt from the judge’s ruling, dated June 2008), thanks to the numerous wit-
nesses who gave evidence to the hearing.

Viviana thus achieved her reinstatement in the co-operative, which however
stopped its working activities, and the recognition of her right to the differences
in back pay.

3.2.5. The solution to Viviana’s story, between legal and cultural
matrices: “a show within the show”

How did human, legal and cultural factors interact in the development and solu-
tion of Viviana’s affair?

Viviana developed and used personal resources (her intelligence, patience,
courage and perseverance) and social resources (her ability to involve her col-
leagues and the local institutions) to interpret what happened in her working
context and try to find solutions, picking her way between cultural behaviour
and formal law. Several different kinds of ‘agentivity’ can be sketched out in
the solution to this story. The first kind of agentivity concerns the individual
initiatives taken by Viviana, who acted in partnership with the other theatre
workers. In fact, Viviana played the part of the ‘director’, but not without
collaboration from her colleagues, who played the parts of the ‘actors on the
stage’. Their purpose was not only to support Viviana in her personal battle
against the theatre management, but also to restore their own damaged rights,



Laypeople in action I 211

such as adequate payment and just treatment in the context of their work. As
Viviana reported:

I have been quite good at turning things to my advantage and using all
the cards that have been dealt against me, in short, the director [. . .],
so I’m not afraid of anything any more [. . .]. My colleagues backed me
up [. . .]; I had their full support: I can’t complain.

[...] in personal terms, I was gratified by my colleagues, despite my
uncertainty. I was strong because — as you said — I was . . . I was the
‘director’. And they [my colleagues] were good at playing on two fronts
[...] we organised ‘a show within the show’, you see.

(Viviana, February 2010)

The second kind of agentivity concerns the highly incisive role played by the
political, social and cultural elements of the affair: social partners — the trade
unions, the mayor of Carnevale and the Labour Inspectorate — took steps to ‘tidy
up’ the theatre’s management. The third kind of agentivity concerns the decision
to go to court. In this affair, the court seems to have acted as a ‘balancing force’,
in harmony with certain social partners and political forces rather than against
them (as is sometimes the case). The judge focused on the internal equilibria in
the workplace, evaluating both the soundness of the requests made by Viviana
(about the discriminatory nature of her dismissal and the possibility of receiving
the differences in pay), and the interpersonal dynamics at work between Viviana
and Zero for example. These dynamics were not considered to be sufficiently
serious to recognise them as indicative of mobbing, but more as a kind of inter-
personal incompatibility typical of the way in which Zero related to other people.

In summary, in the case of Viviana, her decision to go to court constituted the
ultimate expression of a conflictual relationship that was managed and in part
solved independently by the actors in the affair (Viviana and her colleagues),
starting from the levels of their awareness of implicit ‘local’ or ‘cultural’ rules.
The main actors in this story, in the first place Viviana, based their calculations
on these rules, partly so as to restore the legal and social order that had been
breached and partly to achieve recognition of their damaged individual rights.

In this interplay of social and cultural regulation, the judge’s ruling also played
a role in terms of restoring balance to the positions in the professional context,
only going so far as to influence the ‘improvement’ of the social fabric whose
‘management’ actually seems to have been entrusted primarily to the ‘cultural
participants’ in question

3.3. Michele’s story: “Ignovantia culturae non excusat”

Michele’s case differs from the first two analysed in that the client acted in a socio-
cultural context in which he was an outsider. In fact, the case originated in a
complicated mass of ‘apparent’ breaches of legal norms and cultural norms, whose
function is to regulate the dynamics of human and professional relationships, in
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a work and life context into which Michele was plunged when he moved from a
city in northern Italy to one in the south for his job. Michele is an engineer who
was employed in an executive position in a well-known Italian metallurgy concern
located in northern Italy. At a certain stage in his career, he received a job offer
from an Italian multinational that was trying to establish production activities in
the south of the country, in the area of Avellino. The firm did everything in its
power to convince Michele and his family to move from the northern Italian city
of Turin, where they lived and worked, down to Avellino, where the production
unit that Michele was to manage was located. The company also promised to pro-
vide a job for his wife. As a result, although Michele and his family were originally
not quite certain of such a move, they ended up accepting the offer of the new
company in the south. Michele received an enthusiastic reception from his new
colleagues to start with, but sometime after he and his family had moved south, he
ran up against the difficulty both of getting a team to function on the basis of his
own parameters and of starting out from his own professional experience and con-
fronting a more generalised difference of visions inside the working context. The
difficulties that he encountered in fitting into his new professional setting were
joined and complicated by the ones he experienced in adjusting to and fitting into
the everyday local life where he and his family now lived. They proceeded to buy a
house to renovate and entrusted the project to a local building concern. Neverthe-
less, Michele also decided to ask two of his company’s employees to provide him
with advice about how the work was executed. This circumstance provided his
executives with the pretext for organising Michele’s disciplinary dismissal for just
cause, accusing him of having breached the obligation of ‘fair play and good faith’,
deriving from his contract of employment. The judge decided that the reasons for
the dismissal “do not fall within any of the hypotheses provided for in the national
collective labour contract” and noted “the evident disproportion of the sanction
of dismissal with regard to the facts as contested” (excerpt from the judge’s rul-
ing, dated January 2011), ordering Michele’s reinstatement and return to the
company. Even so, when Michele returned to the company, his superiors did not
even allow him to access his office, but took him to one side and, in the presence
of seven other employees, notified him of the reasons for a renewed dismissal.
The notification of this renewed dismissal was based on the same facts, with the
addition of new “vague and spurious accusations”. This second dismissal was also
revoked by the judge, who ordered Michele’s reinstatement. Yet this reinstate-
ment never took place: the affair was closed by a settlement between Michele and
the company, which agreed to pay him damages.

3.3.1. The background to the story

Michele’s debut in the new company was preceded by a series of enthusiastic
e-mail exchanges between him and his new colleagues, which are reproduced here:

Sent: Friday 29 February 2008 at 16.33
Re: Early arrival
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Let’s leave the date at 5 May 2008 at 9.00 a.m. as specified in the letter of
intent.

We — the undersigned and the company X — have brought things back to
common sense so that nobody loses out.

See you soon, I can’t wait to start.

M

Sent: 29,/02 /2008 at 18.26
Re: R: Early arrival

I am happy for you

Don’t hesitate to call me for any doubts.
See you soon

S

And here is the letter written by the company before Michele was employed to
confirm the purpose and conditions of his employment:

This is to confirm that it is our company’s intention to proceed to
employ you no later than 5 May 2008, on the following conditions:

Position: Avellino Plant Production Unit Manager

Rating: category 7 as per the national collective labour contract for the
metallurgy industry, with contractual qualification of manager and
company qualification of expert.

Gross annual salary: €X0,000.00 gross.

In addition, this is to confirm that, for a period of 24 months with effect
from the date of your employment, you will be paid a gross monthly
lodging allowance of €X00.00.

In addition to this, we hereby confirm our intention to provide an inte-
grative economic plan structured as follows:

*

On the date of your employment = gross annual salary of €X0,000.00.
On the date of your employment = one-off payment of €X,000.00
within 6 months of your employment = one-off payment of
€X,000.00

within 12 months of your employment = gross annual salary of
€X0,000.00

outplacement service via Adecco for your wife for a period of 12
months, renewable for a further 12 months in case of non-allocation.

*

*

Best wishes
Torino, February 2008

This exchange confirms the positive premises on which Michele based his
working relationship with his new colleagues. About one year after he had been
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hired, Michele’s salary was increased by the company and he received a bonus, in
recognition of the good results he had achieved.

3.3.2. The trouble: what happened about two years after Michele
had been hived?

Despite starting work happily and the apparently positive human impact, less
than two years after being hired, Michele received a notification of a disciplinary
breach. The company accused him of having used several of its employees in
renovation work in his apartment, free of charge and during their working hours.
Here is the content of the notification of the disciplinary breach:

Re: Notification of Disciplinary Breach as per Arts. 8 and 10, s. B), ss 4,
heading VII of the national collective labour contract and Art. 7, Law N°

300/70.

In compliance with and by virtue of the stipulations as above, this is to
contest your behaviour as described hereinafter:

In the course of the month of April 2010, you did ask Messrs [. . .],
employees of this company employed in the condenser workshop for which
at the time of the facts herein contested you were responsible, so that they
were hierarchically subordinate to you, to execute work to your benefit in
the framework of the building renovation of a property belonging to
you located in Avellino. To this end, you did contact Messrs |[. . .| per-
sonally and Alberto via the team leader, another member of the condenser
area staff. You did then conduct the above-named to your property in
Avellino, at different times and on different days, to illustrate to each of
them the work to be done and subsequently did entrust respectively to
Antonio the work of painting the apartment and to Giulio that of til-
ing, while Andrea, despite being convened by you to the building site,
did not execute any work on your behalf.

The activities commissioned by you were actually carried out by
Antonio on the days 10, 15 and 22 April, while he was absent from work.
On the first two days because he was using his annual paid leave and on the
third because he was benefitting from temporary lay-off support.

As for Andrea, on the other hand, he went to the building site shortly
after the end of his work shift on April 2010, working for the entire day
until about 6.00 p.m., before going back to work with this company
at about 10.00 p.m. of the same day and until 6.00 a.m. of the following
day. As a consequence of the work done on your behalf, then, as you know,
Giulio remained awake and did not benefit from a period of adequate
rest before returning to his work in this company, thus compromising
the level of attention that he could pay to executing his responsibilities
and thus of safety for himself and for his colleagues.
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Your requests did generate in the employees the conviction that it was
necessary or at the very least opportune to indulge you, because of your
superior position in the hierarchy.

(Notification of disciplinary breach, dated May 2010)

In a nutshell, Michele was accused of having made use of the firm’s staff, to
whom he was a superior in the company’s hierarchy, to carry out renovation work
in his own home. This was said to distract them from their work and to be in
breach of the code of ethics. Michele tried to justify himself:

Re: Verbal justification for disciplinary notification against Michele

As requested in the registered letter dated 12 June 2010 received by us on
14 June 2010, Michele furnished his verbal justification in the presence of
Domenico:

I am here to ascertain that the justifications furnished by letter are clear:
the work in my home was carried out by firms and craftsmen who have
nothing to do with this firm and I did nothing to force our workers to
give me advice or suggestions, in other words to breach the code of eth-
ics. The persons mentioned in the notification offered their services to give
me said advice in the framework of our friendly relations and to refuse them,
in this area, would be considered a slight.

I am astonished: my only mistake is to have chatted too much at the
coffee machine about the work I was doing in my home. I can demon-
strate who did the actual work, with witnesses and receipts. I may have
done the occasional stupid thing (by which I mean talking too much
about the work done by the firms and craftsmen), but I have done
nothing wrong.

If this were the case, then the same approach should also be adopted
for the time when I accompanied my boss to the restaurant, using my
own car.

I have never used my superiority in the hierarchy to obtain favours
or benefits; moreover, I am not the direct superior in the hierarchy
of the workers named in the notification, since at the time of the
events the heads of the Technical Office answered to me directly and
the workers in question answered to them, and not even all of them,
since Giovanni answered to Technologies and not, at that time, to the
Condensers and Modules Product Operating Unit of which I was the
manager. In addition, with effect from the first week in May, I was flanked
by Domenico in taking responsibility for the Radiators and Masses Prod-
uct Unit.

For everything else, I vefer in full to what has alveady been communicated
in writing and stvess that evevything took place in the framework of puvely
friendly velations, when your team becomes a family.
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I reitevate, moveover, that these suggestions weve furnished duving breaks
or outside the company context, for example on Sunday.
I trust that this addition may serve to re-establish a reciprocal serenity with
the company as would be the case in a family.
(Letter of justification, dated June 2010)

In the version of the facts as told by Michele, these people — the firm’s workers —
had offered to help him on a friendly basis. He had accepted their offer, believ-
ing that a refusal would have been offensive in that kind of context. Although
Michele justified his decision to involve colleague employees in renovating his
apartment, he received the disciplinary sanction of dismissal “for just cause”,
since the company held the facts of which he stood accused to be “completely
unjustified”. The company reiterated that it was unlawful to involve people who
were employed directly by the company. Here is the content of the letter of
dismissal:

Re: Disciplinary dismissal

Pursuant to our letter dated 08,/06,/2010 [. . .], these justifications cannot
be accepted. The facts described in our notification thus remain com-
pletely unjustified and in fact, contrary to what you assert about the
fact that the work done in your house was carried out by individu-
als who “have nothing to do with the firm”, the circumstance that we
have ascertained is substantially confirmed, viz. that you did entrust
our employees with responsibilities for carrying out activities outside
the firm and its exclusive interest.

[...] We therefore regret to have to inform you by means of this letter that
we have taken the disciplinary step of dismissing you for just cause, as per
Art. 2119 of the Civil Code, Art. 7 of Law N° 300,/70 and Art. 10, letter B,
section IV, subsection VII of the national collective labour contract gov-
erning your working relationship. Your employment papers will be made
available to you in our offices with effect from the day subsequent to
the termination of this relationship. Sums due for the severance indemnity
will be made available to you in accordance with the methods prescribed in
the contract.

Yours sincerely
XTS

Sender:

XTS

Industrial Estate

83100 Avellino
(Excerpts from the letter of disciplinary dismissal, dated June 2010)
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3.3.3. How Michele’s legal affnirs developed: twice the victim
of dismissal

How did Michele react to the dynamics generated in his working context?

Let’s analyse the various stages in this development. In the first place, Michele
decided to consult with an attorney. After receiving the notification of discipli-
nary dismissal, he decided to consult a law office in the city where his new work
and life interests were focused, the city of Avellino. The attorney requested an
injunction, as per Art. 700 of the Italian Code of Civil Procedure, asking for
Michele’s immediate reinstatement in his position “for lack of the just cause” for
dismissal. The judge also noted the existence of what is known as periculum in
mora, identified as the need for Michele to return to work, because his income
constituted his family’s sole form of support.?> The judge accepted the petition
as per Art. 700 of the Code of Civil Procedure, ordering Michele’s immediate
reinstatement in his position, recognising both the existence of the periculum in
mora and the “disproportion” between the facts as contested and the measure of
dismissal. The judge ruled that the facts that had been used to justify the dismissal
were “not proven”, also after discussion before a collective bench that heard
evidence from several of the company’s employees who had been accused of
working for Michele, to the detriment of the company. Here is the judge’s ruling:

The conduct attributed to Michele, including in the reconstruction
thereof proposed by the complaining party, does not feature extremes
of such gravity as to warrant dismissal, not even in the form of dismissal
with advance notice. [. . .]

Even should the bench wish to attribute a negative value to the fact
in disciplinary terms, it would not be sufficient to justify the maximum
reaction possible on the part of the employer, i.e. dismissal, not even
in the form of dismissal with advance notice, since this is objectively
unsuitable and harms the relationship of trust between the parties, and
thus also for considering the quality of Michele and his role within the
company.

However the results of the investigation conducted are construed,
the fact remains that the two employees were involved in the work at
Michele’s home outside their working hours and without this in any
way interfering with the ordinary execution on their part of their duties
to their employer.

(Excerpt from the judge’s ruling, dated November 2010)

The judge thus held the sanction of dismissal to be out of proportion: the facts
were not serious enough to justify it. Michele then returned to work and was

22 ‘Just cause’ is one of the reasons for dismissal in the Italian legal system.
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dismissed once again. Following upon the first ruling handed down by the court,
the company invited Michele to come back to work. Nevertheless, no sooner had
Michele set foot in the building once again than he was once again notified of
the facts and informed of another dismissal, on the basis of similar arguments to
those used previously. The company’s objections concerned a generic responsi-
bility on the part of Michele for not having asked the competent authorities for
the necessary administrative authorisation to start work on the building site in his
home and for a failure to comply with the law governing safety in the workplace.
According to the company, these circumstances put the safety of the workers
at risk. In addition, it asserted that there were presumed irregularities in the
labour relations with the workers employed on the site, including the company’s
employees — in terms of income tax, insurance and wages. Lastly, Michele was
accused of a generic breach of the company’s code of ethics. Here is Michele’s
version of the facts once again:

The first time the judge reinstated me, they did not even allow me to
enter the factory, but took me from the entrance to a small room and,
in the presence of six or seven people, repeated the same accusations,
the same facts, and then sent me away with a second dismissal. I then
obtained a second reinstatement: the judge ruled that this second dis-
missal was highly damaging to the “principles of loyalty and good faith in
the employer’s conduct”.

(Michele, June 2010)

Michele once again applied to the court through his attorney. Here are some of
the arguments used in his defence to highlight the instrumental and persecutory
attitude adopted by the company:

The decision to stop Michele from entering the company’s plant openly
demonstrates, once again, the gravely harassing, persecuting attitude
that harms the applicant and reveals the entire instrumental construc-
tion of the illicit action undertaken by the company for the purpose
of ‘remodelling’ (!) the use of its disciplinary power to the detriment of
Michele.
(Excerpt from the plea entered by the attorney as per Art. 700
of the Code of Civil Procedure on December 2010)

The judge in turn once again accepted Michele’s reasons, ruling that the com-
pany’s objections were generic and unfounded:

It appears to be significant that the facts cited in the second notification
are absolutely generic, so much so that the employer itself is incapable
of defining the precise nature of the breaches, whether criminal and/
or administrative, that are supposed to derive from any irregularity
involved in the work itself.
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As things stand, then, and within the limits and for the purposes of pro-
ceedings for an injunction, the dismissal cited in this application appears to
be unfounded in law. There are therefore grounds for ruling fumus boni
wuris. There are also grounds for ruling the periculum in mora.

(Excerpt from the judge’s ruling, dated January 2011)

3.3.4. What kind of agentivity did Michele bying into play to
contribute to solving bis case? His partnership with bis attorney

It is interesting to analyse the kind of agentivity brought into play by Michele
in solving his legal and personal affairs. On an individual scale, Michele tried
to straighten out his internal relations with the company, using the letter dated
15 June 2010 sent to his superiors in response to the threat of a disciplinary
dismissal to explain his good faith in involving colleagues in the renovation of
his property. He explained this decision not only with his own lack of free time
and the difficulty this entailed for him in keeping contact with expert workers
in an area with which he was still very unfamiliar, but also with the implicit wish
to consolidate the esteem and affection of the people around him. Transfer-
ring his action from an individual dimension to one of institutional relations,
in his relations with his attorney, including the process of constructing a legal
strategy, Michele admitted his ‘ignorance’ of the company’s ethical or deon-
tological code, when he involved employees in the work in his apartment. He
summarised his description of the events here, reconstructing the events in
chronological order:

Dear Professor,

As per our agreement, I am sending you the detailed chronology of
the maintenance work carried out in the property mentioned in the let-
ter of notification and I repeat that this work was carried out by persons
and firms who are all external to the firm and for which I shall produce
documents and witnesses.

I must however admit that the contestation derives from an underly-
ing ignorance and superficial approach on my part with regard to my
belief that it was not a problem to stimulate and/or receive, outside
working hours and the context of the company, opinions, advice, sug-
gestions, recommendations and minor adjustments, in support of the
work I was having done, from colleagues and members of staff, also
because it is an everyday practice of everyone. In addition, as I also men-
tioned in my verbal justification, since I only recently arrived in the area
and because of the kind of work I do, which is so intensely demanding
as to leave me very little free time at the right times of day, this seemed
to me to be the most effective and efficient way to solve the question of
the work being done.

All the workers whom I shall cite later did nothing in the context of
the company and/or in their working hours; moreover, they are not
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under my direct responsibility, so neither in the workplace nor even less
so outside can I oblige them directly to do anything at all.

All the persons involved in this contestation have therefore had no
kind of contact with me since May 2010.

The persons I asked and/or who offered their services to help me defin-
ing, executing and checking the work are:

Gerardo, Giovanni, Carmine, Gino, Valerio and Antonio.
The details of the activity of each of these are as follows [. . .]

In the attempt to assist his attorney in reconstructing the facts, Michele
drew up a matrix for each individual involved in the affair, explaining how he
came into contact with him, the kind of activity he did, the exchanges that
took place between the people involved and the company’s executives. Here
is an example:

Gerardo, who is a childhood friend of my brother-in-law, was not con-
tacted by me, but by my brother-in-law, who is the person who painted
the apartment. Gerardo carried out this activity using his free time: dur-
ing those weeks, he was laid off and was bored with staying at home. To
begin with, I knew nothing of their agreements: I only became aware
of them directly at a later stage, having accompanied them to paint on
Friday 30 April 2010, when I joined them and procured the necessary
equipment for them. Gerardo subsequently came to help Giovanni on
other occasions, occasionally and during his free time, to finish the fol-
lowing activities April 2010:

e painting the ceilings white;
e painting the walls yellow.

I first spoke to Gerardo by telephone; after the hearing, he contacted
me to inform me and subsequently, last week, when I was in the
company of my brother-in-law, who is a carabiniere, and his
brother-in-law, an attorney. He confirmed to me that he had been con-
tacted for the hearing on 8 June 2010 in the morning. He arrived on his
own, let’s say at around 12.00, and was heard about the work, received
the notification now in his hands and subsequently, subject to an inter-
cession on the part of the union delegate Carmine, a ‘verbal warning’
measure. He repeated to me that the intention of the questions was
to find and push towards answers that would be useful to the process
of ‘ascertaining my responsibilities’, as Domenico had given him to
understand. In particular, they asked him:

Question: How I had contacted him.
Answer: Michele did not contact me, but his brother-in-law: we are
friends and ex-colleagues.
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Question: What did I ask of him.
Answer: Nothing, but my brother-in-law asked him to lend a hand
painting a house that he later learned belonged to Michele.

Question: When had he done the work.
Answer: on 30 April, and a couple of times again later, after the end of his
shift and /or at the weekend.

Question: If I had brought any pressure to bear on him to obtain the
work he did.
Answer: No, no pressure.

Question: If I had paid him or asked for any favours.
Answer: No, it was an exchange of favours with the brother-in-law.
(Matrix drawn up by Michele)

As the following passage extrapolated from the plea entered by the attorney
shows, Michele’s attorney made extensive use of Michele’s reconstruction during
his court application:

e Asemerged during the course of the injunction hearing, Gerardo
was contacted by the applicant’s brother-in-law, actually with-
out the prior knowledge of Michele: Gerardo was carrying out
the work of painting the apartment and, on his own initiative,
he asked Giovanni for help, Giovanni being a friend of his and
hailing from the same village, as well as an ex-working colleague
(they worked together as painters in their youth). The applicant only
learned of this circumstance subsequently;

e as far as the applicant is aware, Giovanni only turned up at the
applicant’s home once, remaining there for no more than a cou-
ple of hours and, in any case, outside his working hours.

e in the hearing for the summary judgement, Gerardo declared that
he had been to Michele’s home two or three times for a few hours,
deciding freely if and when to go.

(Excerpt from the plea entered by the attorney as per Art. 700
of the Code of Civil Procedure, dated December 2010)

3.3.5. The judge’s contextual evaluation of Michele’s case

The interesting thing about the decision in Michele’s case is the contextualised
evaluation of the facts and the witness evidence made by the judge, who did
not attribute any illicit behaviour of significance, in terms of Michele’s working
relationship with the company, to events that he classified more in terms of prac-
tices of human relations, in exchanges internal to the firm and that seem to have
caused no damage to the company that proceeded to dismiss Michele. As we have
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seen, from the very first phases of his appraisal, the judge declared the sanction of
dismissal to be “disproportionate” to the behaviour contested by the company.
Here is an excerpt from the ruling covering the evidentiary findings:

Furthermore, the findings demonstrate that the work in question was
carried out for a limited period of time, in parallel with the work car-
ried out by other workers (taken on by Carlo and extraneous to the
firm) and in any case outside the company’s working hours (cf. declara-
tion made by the workers examined, by the informer Gino and contested in
the course of the disciplinary proceedings by the same defendant).

(Excerpt from the judge’s ruling, dated November 2010)

The judicial affair ended with a reconciliation procedure before the Labour
Tribunal, reaching an economic settlement in which the parties — Michele and
the company — agreed that:

With this document, the company undertakes [. . .| to pay to Michele,
purely by way of a general transaction, the above-indicated sum of €
XX,000,00.

e Michele on the one hand and the company, acknowledging the
non-existence of any reciprocal claim, thus agree mutually that
they have no further claims to make upon one another with
regard to the working relationship de gu0 and to any other oblig-
atory relationship or heading, having agreed to use this general
transaction of settlement to define each and every reciprocal pending
suit in compliance with Arts. 2113 of the Civil Code and 410 and 411
of the Code of Civil Procedure.

e The court’s costs and fees, together with those of this settlement
agreement, with the exception of the subject matter described at
point 5 above, shall be construed as entirely paid: between the
parties and their respective procurators who, by signing this docu-
ment, hereby waive the obligation of professional solidarity as per Art.
68, L. p.

(Excerpt from the settlement, dated June 2010)

3.3.6. The breach of cultural rules in Michele’s case: “either you
are part of the system, or you shoot yourself: it’s the end of
morality’!!!”

During the research interview, I asked Michele to tell me his story:
Flora: ~ What’s the story? What’s your story?

Michele: [...] Joining the company was a very, very turbulent experience.. . .
It was as though the firm immediately, or at least after a very short
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time, realised that I was not ‘compatible’ with the organisation:
in terms not so much of training and competence as of behaviour.
The basic problem for them was that I should adapt to their way
of doing things. And that was a fundamental problem.

The way I saw it was this: ‘if you have bought this competence
from the market, you then have to use it, otherwise there was no
point in hiring me and making me change to become like you’. It’s
a basic logical mistake that led to absurd problems right from the
start. The firm then started using a ‘mobbing’ strategy . . . trying
to intimidate me, to delegitimise me, holding meetings when I
was away, discrediting me with my staff . . . Strategies to which
I never attributed any importance, because that’s how I am made:
I was hurt, but I told myself ‘it will all come out right in the end’.
[. . .] They spied on me first internally, then externally, using a
private investigation company whose services led to my dismissal.
[. . .] They discovered that one of my two statf members, an indirect
subordinate of mine, had come to supervise some floor tiling work
when I was renovating my apartment. . . They spied on the building
site, maybe that worker was their mole.

They accused me of having profited from being a superior in the
hierarchy and told me they would dismiss me for just cause.

(Michele, June 2010)

What emerges from Michele’s narrative is a form of incompatibility between
his professional visions and more general approaches to life and the company’s
visions. Michele was originally employed on the strength of his specific skills, but
his differences of vision and behaviour seem not to have met with approval, being
perceived as not complying with the system of values and of representations that
held sway in the working context. This led his employers to organise a series of
behaviours as a means of expelling him from the firm.

The fact that, in Michele’s case, the implicit ethical rules in the professional,
as well as the relational and cultural, context — rules that cover how professional
relationships and friendships overlap — were underestimated ended up acquir-
ing the same degree of gravity as the breach of a legal rule, with ‘devastating’
cffects in the applicant’s life. Michele had to find a new job and meanwhile had
to pay the instalments on the mortgage he had taken out to pay for the house.
This is the story as told by Michele, which can in part be taken as the ‘moral
to the story’.

Michele: It makes me suffer anxiety to talk about it. . . I am almost in the
grip of a panic attack: I have been getting these moments of anxiety
and of panic ever since I lost my job . . . I am trying to manage it
because I have become something of an expert by now. . .

What we have here is the determination to annihilate another
person . . . You don’t expect it from a multinational.
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It’s a question of knowing or not knowing how to work: the
firm is not something abstract, it is made up of a group of people
who work more or less well or more or less badly if the people are
badly assorted . . . I see a problem of professional approach. . .

Either you are part of the system, or you shoot yourself: ‘it’s the
end of morality’!!!

[...] It doesn’t take much: they put someone on your trail . . .
If they accuse you of making an undue profit, they then have to
show that there is an undue profit: if I call you and I ask you if you
went of your own free will, were you paid? Yes! Then there’s no undue
profit!

Flora: Did your colleagues speak spontancously?
Michele:  Yes, some of them were laid off, others were threatened.

It makes me anxious: remember that they proposed a transac-
tion to make me ‘mobile’.?*

I repeat: it’s like the question of continuous improvement. To
improve people, you have to talk with them, not threaten them,
deprive them of their jobs, which are the most important things
after life itself. Depriving someone of his job illegitimately is like
killing him. These people and their lawyers are real killers, except that
they don’t kill you by depriving you of your life, although they may
induce you to do it yourself.

Flora:  And then there’s the family to consider?
Michele: My children see their father at home who cries, or their mother
who cries. . .
(Michele, June 2010)

Michele’s case — that of a client who was ignorant of the mechanisms that seem
to have been typical of certain working contexts, as the cases of Carlo and Viviana
also illustrate — concluded with him unexpectedly having to learn a lesson in life’s
harsh realities, not without consequences for himself and his family.

4. Conclusions

The aim of this chapter was to highlight some of the links between law and cul-
ture, illustrating how the application of the law and the solution of cases do not
take place in a vacuum, but are closely connected to social practices and to the
network of relations that provide the backdrops for the stories examined.

My use of the category of ‘legal agentivity’ — shifting the focus away from a
dimension of mere representation or psychological dimension (legal conscious-
ness) and towards one of collective action, also understood as collaborative law-
yering (specifically referred in these terms to the lawyer-client relationships in

23 This is the first step towards losing his job (trans.).
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the three cases) — has enabled me to achieve progress in the study of ‘law in
context’, showing how an understanding of the law on the part of the client and
the possibility to orient the solution of her or his own case are the result of an
intersubjective process. In at least two cases out of the three, the fact that legal
actors — clients, but also attorney and judges — are aware of the implicit or explicit
‘meanings’ characteristic of everyday practices enables the conflicts to be solved,
making use not only of formal law, but also of local resources. This can be seen
especially clearly in Carlo’s case: since he was aware of the mechanisms of legal
qualification, he was capable of re-narrating what happened, shedding light on its
retaliatory significance and tracing it back to its original matrix, which was politi-
cal rather than legal. Moreover, in the cases of both Carlo and Viviana, the solu-
tion to the case was supported effectively by a form of collective legal agentivity:
the two clients mobilised public opinion, social and institutional organisations,
their working colleagues and their friends to shed light on illicit practices and
restore order to their working contexts. Several factors contributed to solving
these cases: personal resources, skills acquired in the framework of their profes-
sional careers, experience and social competence in the broad sense of the term.

Legal agentivity is thus a blend of all these components (individual as well as
social) that are not to be taken for granted, are commensurate to the individual’s
understanding of the system, broadly speaking, and contribute to strengthening
how the law functions and even its shortcomings. Comparably, how the client-
attorney relationship takes shape has an impact on clients’ agentivity, as I already
highlighted in Chapters 4 and 5.

From a methodological standpoint, the adoption of an approach that is holis-
tic for analysing the stories of Carlo, Michele and Viviana enabled their cases
to be reconstructed in their entirety, from the moment when the complication,
or trouble, that gave rise to narration first arose to their attempts to solve it
using different kinds of individual or collective action. By studying documents
pertaining to the legal proceedings, including unofficial ones, an analysis of the
exchanges and interactions between the stories’ actors enabled me to demon-
strate that the root cause of the conflicts tackled here was the breach of norms of
behaviour, such as fair play and good faith in working relationships, even before
the breach of formal law.

In these cases, the law’s function is to furnish a juridical channel for a conflict
that comes about as a consequence of bad local practices: the imposition of a
political priority in the functioning of a partly publicly funded company, as in
Carlo’s case; attempts to subject colleagues who were placed lower down in the
company hierarchy to psychological and physical mobbing, in all the three cases
that I have analysed; irregular payments and the fictitious organisation of shows,
in the case of Viviana, and so on. It is also significant that in all three cases, but
in Viviana’s in particular, the judge was capable of reading between the lines of
what happened, identifying the attitudes typical of the working context (gender
relations, for example), as well as legal mindsets.

In the next chapter, I shall show how clients’ ‘legal agentivity’ takes different
forms if they act in a cultural and legal system that identifies them as foreigners.
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Nevertheless, it will be surprising to discover that, even in a context like that of
Switzerland, which is apparently stricter in terms of forms and rituals, the appli-
cation of the law is strongly conditioned by local interpretations and practices.
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Foreigners’ stories

The aim of this chapter is to situate case analyses in a different legal context — in
north-western Switzerland. It proposes four stories of naturalisation in the Can-
ton of Neuchdtel, so as to illustrate how the protagonists act within the admin-
istrative and legal paths in their country of adoption. It starts presenting some
results of the Swiss interdisciplinary research project entitled “Immigrants’ tra-
jectories of integration, between indeterminate (legislative) criteria and uncertain
life courses: Analysis of legal cases”, from which the data are extracted. With
this aim, it first describes the Swiss legislative framework governing the proce-
dure of naturalisation, giving an account of the current political and legislative
debate in Swiss society; secondly, it analyses the stories by focusing on the clients’
legal agentivity with the aim of showing their’ attitude to dealing with a foreign
cultural and legal environment. Finally, it compares the results of the different
clients’ administrative legal paths, trying to explain whether and how they were
successful or unsuccessful in obtaining Swiss citizenship.

1. Introduction

The aim of the research project “Immigrants’ trajectories of integration, between
indeterminate (legislative) criteria and uncertain life courses: Analysis of legal
cases”,! from which the stories I am going to present are extracted, was twofold:
on the one hand, it was to reconstruct and analyse the concept of integration as it
is found in Switzerland’s body of law in the course of the twentieth century, and
as it is currently applied in practice by certain administrative and judicial authori-
ties; on the other hand, it also set out to examine the impact of the concept on
the life histories of applicants for naturalisation, as well as on the people who
work in the cantonal and municipal administrations and apply the legislation in
question. Based on an in-depth empirical analysis of concrete cases in Canton

1 This research project was conducted at the University of Neuchitel (Faculty of Law and Fac-
ulty of Arts) between 2013 and 2017. For further information, see the following link: http://
p3.snf.ch/Project-147287. The full results of the project are forthcoming: see Di Donato
et al. (forthcoming).
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Neuchitel, it aimed to give voice to the people involved in these administrative
and legal procedures of naturalisation, retracing the complexity and the effects of
the process of integration from their point of view.

In order to illustrate some of the results of the analyses that I conducted specif-
ically in the framework of the broader project, in the following paragraphs I shall
first give an account of the Swiss debate about naturalisation and reconstruct the
current legislative framework (1.1.); second, I shall present some cases of natu-
ralisation by highlighting the administrative legal paths of some of the clients that
I met, with my colleagues, during the development of the research project: Line,
Charles, Kirin and Johan (par. 1.2.; 2. and ff). On the basis of the reconstruction
of these various stories, I shall then discuss some proposals about the issue of cli-
ent agentivity, furnishing comparisons between the cases analysed in this chapter
and the previous one (par. 3).

1.1. A brvief account of the histovical-political evolution of the
procedure of naturalisation in Switzeviand: the legal
meanings of integration

Since its origins — between the end of the 1800s and the early 1900s — Switzer-
land’s naturalisation procedure has been conceived of as a political act, linked
to the power of the local bourgeoisie of the Swiss cantons and municipalities.
Subsequently, at the time of the creation of the nation states, around the 1920s,
the procedure was considered to be a tool for dealing with the increasing pres-
ence of immigrants in Switzerland: due to the large number of foreigners in
the territory, a form of ‘forced naturalisation’ linked to the principle of zus soli
was proposed by the Federal Council. In due course, the 1952 Federal Act on
the Acquisition and Loss of Swiss Citizenship (the Citizenship Act, SCA) was
amended in the second half of the last century. Art. 14 of this Act provided that
the competent authority had to check the ‘attitude’ of the applicant before grant-
ing permission for a foreigner to be naturalised. Further amendments to Art. 14
(passed in 1990) explained the concept of ‘attitude’, requiring that the applicant:
a) be “integrated” into the Swiss community, b) have become “accustomed” to
the Swiss lifestyle and customs, ¢) comply with Swiss law and d) does not affect
Switzerland’s internal or external security.? While in a first phase of the debate
(under the 1952 SCA), emphasis was placed on the subjective qualities of the
applicant (her/his ‘attitude’ to becoming Swiss), in a second phase (under the
1990 amendments), the applicant’s ‘integration’ (comprising both formal and

2 On the meaning of “being” or “becoming” Swiss, see Centlivres (1990). Several accounts
about Swiss culture, including the 1970 film Les faiseurs de Suisse by Rolf Lissy, have high-
lighted the degree of discretion of the authorities in interpreting the notion of ‘integration’.
See also Di Donato and Mahon (2009). On the right to be Swiss, see the work of Studer et al.
(2013). For a complete reconstruction of the Swiss legislation governing foreigners and natu-
ralisation and the historical evolution of the concept of integration in the Swiss legal system,
see Di Donato (2016) and Di Donato and Mahon (forthcoming, a, b).
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subjective conditions) in the local Swiss community was required.? Being inte-
grated is thus considered to be a consequence of the adoption of a Swiss way of
life and traditions by foreigners.

Furthermore, since the beginning of this century, ‘integration” has gone beyond
the right of citizenship, becoming a ‘duty’ in the daily life of ‘ordinary’ foreigners,
those who simply want to live in Switzerland, without necessarily applying for citi-
zenship. According to the 2008 Foreign Nationals Act (FNA), “degrees of integra-
tion” are thus required not only of people who wish to be naturalised, but also of
those who wish to be granted residence permits. New reforms recently amended
the criteria for naturalisation: ‘successful” integration is now considered to be a pre-
liminary condition for naturalisation, rather than naturalisation being treated as a
precondition for integration, as it used to be in the 1920s, for example.* Although
its profile remains vague and its interpretation discretional, making due provision
for this criterion sheds greater light on the distinction that exists between the inte-
gration expected of applicants for citizenship and other foreigners, who may hope
to receive a residence permit or pass from one form of permit to another.’

In addition to the rigid nature of the legislative criteria, the difficulty that
applicants have in responding to the expectations of the administrative authori-
ties is also due to the complexity of the procedure of naturalisation. In fact, the
naturalisation procedure is articulated in three steps in the Swiss Federal sys-
tem: the federal level, the cantonal level and the municipal level.® At the fed-
eral level, the authority linked to the Federal Office of Justice (SEM)” checks
the prior conditions for granting naturalisation, as established by Arts. 14 and
15, SCA.® Although federal authorisation is a prior condition to naturalisation
being granted by cantons and municipalities and the general requirements are
established at the federal level, the naturalisation procedure may differ from one
canton to another. As a consequence of the broader power of appreciation of the
local authorities, in addition to having raised many legal and political debates,
applications of the SCA have also provoked disparate practices by the cantonal
authorities in the course of time.® A role of objectification is normally absolved

3 Integration today is basically meant as a mutual process of rapprochement between foreigners
and Swiss. See the Messages of the Federal Council: FF 2011 2639 and the FF 1987 III 285.

4 The 1952 Federal Act on the Acquisition and Loss of Swiss Citizenship (the Citizenship Act,
SCA) remained in force until 31 December 2017 and was replaced on 1 January 2018 by the
new law on nationality dated 20 June 2014.

5 For a diachronic and synchronic reconstruction of the meanings of integration in the two
bodies of legislation (SCA and FNA), see Di Donato and Mahon (forthcoming, a, b).

6 For a schematic rendering of the procedure at the various stages, see Lavanchy and Mahon
(forthcoming).

7 The SEM is the Federal Office competent for the harmonisation of cantonal and federal poli-
cies about naturalisation and integration: www.sem.admin.ch/sem/en/home.html (website
consulted on the 14.02.2018).

8 In the cases examined in this chapter, this refers to the previous law, which was in force until
the end of 2017.

9 See Wichmann et al. (2011).
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by the Federal Supreme Court in evaluating administrative refusals of naturalisa-
tion. In fact, although there is no ‘right to naturalisation’ that can be enforced
in the courts, the Federal Court has repeatedly been called upon to act on these
non-uniform interpretations and applications, especially in light of Art. 8 (s. 2)
of the Swiss Constitution, which prohibits discrimination.'® As a result, a “duty
of motivation” for the refusal of naturalisation was introduced in 2012 (Art.
15b, SCA) and a consequent “right to appeal against arbitrary and discriminatory
decisions” was recognised.!!

1.2. Fieldwork: analysing concvete cases and people’s life histories

On the basis of this legal framework and working in partnership with four other
researchers (one professor of public law, two social psychologists and an anthro-
pologist) in the “Immigrants’ trajectories of integration, between indeterminate
(legislative) criteria and uncertain life courses: Analysis of legal cases”!? project,
we reconstructed the experiences with administrative law of a certain number of
individuals who had taken the step of applying for naturalisation in Switzerland’s
Canton Neuchitel. These different real-world cases were subjected to a variety of
in-depth analyses, in accordance with the various different disciplinary methods
used by the researchers involved in the project.

Concerning my own analysis of the cases, based on an examination of the
administrative dossiers and on in-depth interviews with the applicants, applying
the methodology described in Chapter 3 shed light primarily on the obstacles
encountered by the applicants in complying with the criteria of integration estab-
lished by the law and responding to the expectations of the administrations. The
results of the research — which led primarily to cases that could be described as
atypical, because they are not necessarily representative of the reality of Canton
Neuchitel, which is rather well known for a high rate of granting nationality —
enabled us to determine that the leading obstacles facing applicants for naturali-
sation are related to several factors, some of which can be classified as personal
or subjective, others as contextual. The first kind of obstacles was related to the
specific nature of certain individuals’ life histories. One example of this is the dif-
ficulty involved in finding a job, caused by the fact that the education system in

10 A resounding ruling of the Swiss Federal Court dated 9 July 2003 (ATF 129 I 217, Ein-
wohnergemeinde Emmen— Municipality of Emmen) recognised that applicants have a right
to appeal and, on this matter, upheld their appeal, considering the popular decision that
rejected their naturalisation as discriminatory. Similar cases include the ruling of the Federal
Court (ATF 134 I 49, Gemeinde/Municipality of Buchs), concerning the rejection of a
Muslim woman’s application for naturalisation on the grounds that wearing an Islamic head-
scarf at the time of the naturalisation examination was discriminatory on the basis of Arts. 8
and 15 of the Constitution. In this case, the judges considered that wearing the veil was not
a sign of non-integration.

11 Sce the ruling ATF 138 I 305.

12 See footnote 1.



232 Tragectories of case analysis

the country of origin is out of step with the needs of the labour market in the host
country, as we shall see in the cases of Charles and Kirin. Another was the wish
to preserve the applicant’s own customs in issues such as clothing when dealing
with the naturalisation commission, as we shall see in the case of Line. But there
is also the difficulty of understanding, interpreting and accepting the law and
the practice of the administration with regard to expectations about integration,
as we shall see in the cases of Line, Charles and Kirin. This last difficulty, which
could also be classified among the contextual factors, is also related to certain
structural characteristics of the procedure of naturalisation, which were partly
described previously (par. 1.1.): since the procedure is articulated on three levels
(municipal, cantonal and federal), it is not always easy to understand the different
stages in the procedure and which steps to take, so as to know what stage the
dossier has or had reached.

The factors of the second type (contextual) also include economic crisis, for
example, which often prevents the individuals in question from finding a job in
the canton and also from being able to cater for their own needs, from being
financially independent and, when applicable, settling their debts, particularly
with the taxation authorities, while also catering for the requirements of the law
or, at least, of how it is interpreted in practice.

Of the cases analysed in the framework of this research project, I am recon-
structing only four here, focusing on the stances adopted by the applicants for
naturalisation vis-a-vis the law and the institutions. The following is the question
I set out to answer here specifically: how do clients become legal actors in the
procedure? To do this, I use the concept of legal agentivity — which I explained
in the previous chapter — to illustrate how each applicant for naturalisation articu-
lates the legal and administrative path (s)he chooses for obtaining citizenship in a
different manner. I shall show that people are not merely subjected to the hazards
of the administrative procedure but, on the contrary, can take action with regard
to the law or to the developments of administrative law, making use of different
competences and resources.

By also recalling the sociological concept of legal consciousness (defined in
Chapter 7, par. 2.), we can observe how applicants for naturalisation start from
their understanding, their expectations, their experiences and the positions they
adopt with regard to laws and the institutions and gradually become experts in the
legal system, mobilising their skills to act in accordance with the law and the institu-
tions, building strategies for action and getting to grips with the meaning of certain
notions (such as that of integration), so as to further their request for citizenship.
Although all of these paths share common features inherent to the priorities of
administrative procedures, such as filling in the application form for naturalisa-
tion, each one is an original and unique model. The relationship with procedure
seems to be conditioned by each individual’s personal legal and social path, which
also ends up having an impact on how the individuals behave in administrative
situations: using handwritten or typed notes for addressing their specific requests
to the administration, with a view to obtaining explanations, or again asking for
assistance, whether from attorneys, cultural associations, social workers or friends.
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On the basis of this framework, I shall reconstruct the cases of Line, Charles,
Kirin and Johan (par. 2 and ft), for the purpose of identifying the links between
the legal consciousness, the experience of the law and the legal agentivity (indi-
vidual or collective) developed by these clients. In order to highlight how these
links are articulated and how they evolve, I decided not to present the com-
plete stories, but to focus specifically on the stages that I have singled out as key
moments for these individuals in the procedure of naturalisation.

2. Analysing the cases: the case of Line'?

Line’s case is exemplary, since it encompasses the majority of the elements that
enable me to retrace the concept of legal agentivity as defined in Chapter 7. Some
of those elements also put in an appearance in the other cases, those of Charles
and Kirin, albeit in a simplified form or with certain variants.

2.1. Summary of the story

Line arrived in Switzerland with her parents from Cambodia in 1979 at the age of
11 as asylum seekers. In 1989, she married a doctor from Pakistan and converted
to Islam. They have two children. In 1999, Line applied for naturalisation for
herself and her children. The opinion of the municipal committee was negative,
since it judged that Line did not show signs of integration to Swiss uses and cus-
toms, as she wore Pakistani clothes to the naturalisation test and showed signs of
affection for Islam, while the children were found not to be attending the public
schools. In 2006, Line filed a new naturalisation application, but new obstacles
arose: irregularities in tax payments were allegedly found by the cantonal Depart-
ment of Justice, which suspended the procedure. In 2009, the Council of State
refused naturalisation and Line was invited to restart the procedure once she had
fulfilled all the conditions for naturalisation (including tax payments). Line then
appealed against the decision of the Council of State, claiming that the financial
situation had been incorrectly evaluated by the cantonal authorities. Finally, after
several administrative and judicial steps (administrative appeal to the Council of
State, subsidiary Constitutional appeal to the Cantonal Tribunal), the Federal
Court recognised shortcomings in the fact-finding procedure conducted by the
naturalisation committee. The Federal Court sent the case back to the lower
court as well as to the Council State, instructing them to re-examine the case
in the light of constitutional principles, as well as Swiss law, and to establish
the correct personal and financial situation of Line and her family, in order to
give them the opportunity to accomplish the procedure for naturalisation. Some
twenty years after starting the process and after further negotiations with the

13 Some of these cases are taken from Chapter 7 of Di Donato and Garros (forthcoming).
I thank Elodie Garros for having permitted the reproduction of part of the original text.
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administration, Line obtained her citizenship as a result of coming to a financial
agreement with the local authorities in 2016.

2.1.1. Being “with the law”

In a first phase of the research, the story was narrated by Line’s husband, Paul.
He presented the story as that of his wife and his wife’s family, finally defining it
as “their story”:

My wife and I have been in Switzerland for 27 and a half years, since 1979.
She was ten years old when she came with her parents. So, there’s my wife’s
story, my story, and then her family’s story, as well as those of other
foreigners who live here, so I have a lot of experience.

(Paul, June 2013)

Paul continued the narration with the description of the citizenship law in
Switzerland, which he described as largely discriminatory in its formulation, since
it draws distinctions between “facilitated” naturalisation (for people married with
nationals or for children born from a Swiss parent) and “ordinary” naturalisation
for everyone else.!*

Pawul: [...] Laws in general, when you say laws that means equality for
everyone: regardless of whether they are Swiss or foreign it ought to be
the same, OK? If you look at the law governing [. . .] naturalisation —
as this is typically the issue there — the law of naturalisation, there
are already steps and conditions at the very start: first there is sim-
ple naturalisation, then there is facilitated naturalisation. There is
already a contradiction there.

Flora: Yes, why?

Paul:  because when you say the law is equal, equality for everyone, there’s
no equality any more. You have already made two sections: you have
introduced facilitation for people who are married with a Swiss citizen
[...] for those who are married or who live here and have a Swiss partner.

(Paul, June 2013)

During a second interview with Paul and Line, Paul also described his experi-
ence in relation to the law, in particular with reference to appeals about applica-
tions for asylum:

Paul: 1 studied a lot of procedures.
Flora: Here in Switzerland?

14 The distinction between ordinary and facilitated naturalisation (for those who are married to
a Swiss person) was introduced with the SCA of 1952.
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Paul:  Yes, here in Switzerland. So I had a lot to do with legal issues. So
that’s how it is.
(Line and Paul, March 2014)

From the very beginning of the story, Paul found no recognisable rationality
or impartiality in the law. He did not find himself ‘before the law’ — to cite the
distinction proposed in Chapter 7 — but sought to understand how it functions
and to play by its rules. In this sense, he acted ‘with the law” and, together with
his wife, took part in a pattern of actions and reactions vis-a-vis the authorities for
the purpose of contesting decisions that appeared to them to be incorrect, even
unjust, during the procedure of naturalisation.

Going into greater detail about the administrative procedure followed by his
wife during his first interview and showing me the related documents, from the
first meeting Paul helped me to reconstruct his wife’s first attempt to be granted
naturalisation for herself and her children under the 1992 SCA:

In 1998, she applied for ordinary naturalisation, and at that time the munici-
pal authorities said: ‘Listen, you wear Islamic clothes because you are
influenced by your husband and you dress like a Muslim’ — she converted
to Islam, it’s normal — [says Paul] ‘so we believe that you are not inte-
grated into society’.

(Paul, June 2013)

He also described the obstacles encountered during the first (municipal) level
of the naturalisation procedure, showing me the document containing the answer
of the naturalisation committee, which was negative based on the following
arguments:

Line only attended the compulsory school and worked in a factory when
she was young [Swiss factory]. On marriage, she converted to the Mus-
lim religion — the same religion as her husband — and she appeared
before the commission wearing traditional Muslim garb, stating that
she prefers to dress in this way. [. . .] Her motivation for the application
for naturalisation are generic. She is worried about the future of her children.
She refuses the idea that the uncertainty faced by her children could derive
from the Muslim tradition and from the paternity of her husband. [. . .] Her
children are not integrated at school.
(Excerpts from a letter from the Naturalisation and
Aggregation Committee, dated September 1998)

Also, consider the following conclusions:
[T]he Naturalisation and Aggregation Commission finds that the appli-

cant does not give the impression of being integrated or assimilated to
our uses and customs and has decided unanimously to give a negative
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answer to her application. [. . .] She may reapply when Paul will also be
entitled to do so. In the meantime, time will allow the family to demonstrate
its integration, through the integration of the children at school.

(ibid.)

The committee’s negative prior notice was thus motivated by Line’s failure to
assimilate to Swiss habits and customs and by her children’s failure to integrate at
school. Her husband’s situation was also presented as problematic, since he had
not accumulated the necessary number of years of residence. This first answer
marked the beginning of a long series of actions undertaken by Line and Paul and
of those of other actors involved in the application. I shall analyse these various
different actions and the different roles played by all of them.

2.1.2. Kinds of agentivity performed by Line and her husband
to prove “the fuct of their integration”

In 2000, Line asked for advice from an attorney, who suggested that the family
show the authorities the children’s school certificates and the family’s tax pay-
ments, since some of the conclusions of the local committee of naturalisation
were not true. At a later stage, Paul and Line felt there was no point in being
assisted by an attorney, because of the high cost involved and because the action
he took had no eftect:

Flora: So was there anyone who helped you in this procedure? You
spoke about an attorney. Did he point you in the right direction. . .

Line: Not for me! [laughing] Not for me!

Paul: For the first thing, when we had the refusal, we asked this
attorney to step in, but he didn’t do anything.

Ann': What do you mean?

Paul: It was just a question of giving him money. . .

Line: Just one of paying, and then. . .

Paul: So the second time that’s why I did not engage an attorney:

I had had a bad experience (he laughs), it’s better, I can
do it myself! In any case, you go to see the attorney and he
asks what you have to write. And that’s what happened to
me several times. I was with friends, in several cases, and I said
‘but if ’'m the one who has to explain everything we have to do,
then in that case I’ll do it myself!’

(Line and Paul, March 2014)

While Paul described the attorney as someone who was rather inactive, in
the case of Line, on the contrary, he comes across as having savoir-faire and

being mobilised and operating actively to achieve a favourable outcome for her

* Ann is a member of the research team.
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application. Like Laura, Luciano and Franco (cases analysed in Chapter 4) and
Carlo, Michele and Viviana (cases analysed in Chapter 7), Paul is classifiable
under the heading of clients who can be described as ‘active’ (Di Donato, 2012).

Paul and Line stimulated other actors. According to Paul’s testimony, they
asked for advice from the Justice Service which, as they report, suggested they
should wait for a while before filing a new application:

After I spoke with the Head of the Naturalisation Service, Zed — this
is at the cantonal level — she told me: ‘Listen, you can wait a while and
then appeal’. She didn’t tell me to re-apply, no, no, no. So I waited until
2004 and I wanted to appeal and this time I phoned Zed who said ‘no, you
need to make a new application’.

(Line and Paul, March 2014)

Then, Line presented a new application in 2006. This time there was a new
obstacle in the naturalisation process: irregularities in tax payments were presum-
ably found by the Cantonal Justice Service that threatened to interrupt Line’s
procedure if she did not pay the entire amount required. The following is a pas-
sage from the document issued by the Justice Service:

Madam,

We hereby inform you that the committee appointed by the Coun-
cil of State to examine naturalisation applications has decided, upon
studying your naturalisation request, to suspend your application
because you have tax payments outstanding. One of the federal
requirements for issuing Swiss citizenship is to respect the law in
Switzerland which includes the obligations of public law. Tax pay-
ment is the civic duty of all citizens. The Council of State thus requires
candidates to be fully up to date with their tax payments in order to grant
naturalisation. [. . .].

(Excerpt from the Justice Service letter, dated August 2009)

Payment of taxes is presented in this letter as one of the “federal condi-
tions for granting Swiss nationality”, together with “respect for the Swiss legal
order”, in compliance with Art. 14, section ¢, of the 1990 Law on National-
ity. In reaction to the Justice Service’s decision to suspend her application for
naturalisation, Line wrote a letter to the service to explain that she had made
an arrangement with the tax collection office that authorised her to pay in
instalments:

Thank you for your letter dated August 2009, which was deeply disappoint-
ing, especially to my children, although we thank you for it nonetheless. After
checking my tax account, I have established that the figures you mention
are not exact (evidence attached). For the year 2007, I was behind with my
payments to the sum of CHF [. . .] and, since I was not in a position to pay
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this large sum, I asked to come to an arrangement with the Neuchitel tax
collection office, which granted my request. At the moment, I am up to
date with my payments (evidence attached). My 2008 taxes have been paid in
full (evidence attached).

(Excerpt from Line’s letter, dated September 2009)

In this first letter, Line wrote in the first person, first expressing her disap-
pointment, and that of her children, then challenging the exactness of the figures
quoted in the letter she had received. She attached several documents to prove
that her financial situation had been evaluated incorrectly by the authorities and
to show that she had taken the necessary steps to pay her taxes. Pursuant to this
arrangement, she stated that she was up to date with her payments.

Despite the initiative taken by the client, the Council of State informed her that
her application for naturalisation had been rejected “because of the delay in the
payment of [your] public contributions” (excerpt from a letter from the Council
of State, dated December 2009). Once she had complied with this criterion, she
would be able to file a new application. No mention was made of Line’s own
arguments in the answer she received from the Council of State.

Considering the lack of results from their exchanges with the Justice Service,
Line and Paul changed strategy and decided to appeal to the courts. In 2010,
Line lodged a petition against the decision of the Council of State with the Can-
tonal Administrative Court. In a response to this appeal entered in January 2010,
the Council of State wrote a letter to justify its negative decision, sending its
response to the Cantonal Administrative Court in March 2010. Line was judged
to have failed to have settled her tax bills.

In that letter, the Council of State underlined the “discretionary power” it has
at its disposal in reaching decisions about naturalisation and the “strong political
component” of the act of naturalisation. Although unfortunate shortcomings in
the preparation of the dossier were acknowledged, the appeal filed by Line was
rejected by the Cantonal Administrative Court on April 2011. Non-payment of
her taxes was presented as indicative of a “condition of fitness” required at can-
tonal level for the applicant to obtain naturalisation:

Despite these unfortunate gaps in education and record-keeping, it is,
however, worth recalling that the appellant did not fulfil the attitude
conditions for ordinary naturalisation required by the cantonal govern-
ment, since the payment of taxes for the year 2007 has not being recognised
to date. It is therefore appropriate to assume that the contested decision,
which led to the rejection of the appeal, must be confirmed.
(Excerpt from the Cantonal Administrative Court’s decision,
dated April 2011)

Following this decision, Line appealed to a higher court, the Federal Court
of Justice, in May 2011, introducing a subsidiary constitutional petition against
the “arbitrary decision” of the Cantonal Court and claiming a breach of her
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constitutional rights.'® As the foundation for her appeal, Line stated that the deci-
sion was flawed in its motivation and that the facts were not underpinned by the
evidence. Line used two main lines of argument:

o The decision was incomplete:

In its decision of 14 April 2011, the court broke the law by making an
incomplete decision, it also noted relevant facts inaccurately and incom-
pletely. The Court’s decision ignored a relevant part of my life, consid-
ering the year of my marriage as the starting point of my integration
in Swiss society. I arrived in Switzerland at a young age (1979) and my
compulsory education (primary and secondary) seems, in my opinion,
to be essential to understand the path of my integration in Swiss soci-
ety and gives me the right to naturalisation within the meaning of Art.
34 of the Convention governing the status of refugees, above all since
I belong to the second generation settled in Switzerland and my friends of
the era are Swiss women.
(Excerpt from the subsidiary constitutional petition filed
with the Federal Court, dated May 2011)

o The facts were not proven:

No evidence established the facts. In its decision, the court recognised
[. . .] that ‘no evidence in the file establishes the allegation that all the
taxes in 2009 were billed in arrears at the time of the contested decision’
[. . .]. Evidence: [. . .]. Although the Court’s decision recognised [. . .]
having noted the “unfortunate gaps in education and record keeping” by
the cantonal authorities, it was guided to uphold the contested decision by
ambiguous motives. For this reason, I consider its decision on the basis
of these findings to be shocking and arbitrary and therefore it should
be annulled.

(ibid.)

Line’s appeal was supported not only by relevant legal arguments, but also by
strong emotional and identity arguments. Her sense of confidence in the authori-
ties and of feeling at home had been impaired. Her children were wondering
about their future and their identity:

The principle of good faith in its simplified requirement is a sense
of trust in the authorities and institutions, a trust affecting declara-
tions and behaviours. Thus, it is a sense of security given by the citizen

15 Even if there is no real right to file an appeal against the refusal to grant naturalisation, is it
possible to appeal against a breach of constitutional rights. See Sow and Mahon (2014).
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to the administration. My children and I have always upheld the image
of the Swiss as being welcoming, open to each other and appreciative
of newcomers who offered their best for the well-being of Swiss and
Neuchitel society. This commitment is not strange for me, nor for my
children, because I was 11 when I arrived in Switzerland (I am a second-
generation immigrant in Switzerland), and my children were born here
(third generation). This sense of security, of feeling at home, has regret-
tably been affected in this case. We have applied for naturalisation for
the second time (the first in 1998). This situation has marked the lives of
my children over the years: my children felt disappointed for a period
and have raised the question of their identity, citizenship and future.
This is true on the one hand: even without naturalisation, Switzerland
provides good living conditions and social security; but the issue is
deeper, because it touches a feeling of belonging that is consolidated
by naturalisation. Evidence: [. . .]. Conclusions: Violating my constitutional
rights, the contested decision cannot, therefore, only be annulled.

(ibid.)

Line’s legal agentivity had some positive effects: on September 2011, the Fed-
eral Court recognised Line’s reasons, holding that “it is not possible to refuse
naturalisation on the basis of such an incomplete truth-acquiring procedure”,
sending the appeal back to the lower court, the Cantonal Court, for a new deci-
sion. The Cantonal Court recognised problems in the fact-finding procedure
used by the naturalisation committee, which did not acquire the correct informa-
tion about Line’s case, and directed the Council State to re-examine the case.

Nevertheless, when, after admitting the appeal, the authorities asked for a re-
examination, Line received no news. She wrote a letter to the Justice Service
about this on May 2013, asking for information about the status of her appli-
cation and citing her right to take steps to denounce the denial of justice. In
response to this letter, the Department of Justice warned her to pay the amount
due if she wanted to obtain naturalisation: “We can only confirm that your appli-
cation will be considered at the end of May 2014 and that if, during the examina-
tion, you do not fulfil the naturalisation conditions described in the letter dated
23 January, the Council of State will certainly refuse your naturalisation” (excerpt
from a letter from the Department Justice, dated March 2014).

Line again appealed to the Cantonal Court against the Council of State’s deci-
sion, whose annulment she requested. In a decision dated November 2015, the
court admitted her appeal and sent it back to the lower instance for a new deci-
sion. The following items can be found among the motivations provided by the
court: “the lack of precision in the presentation of the appellant’s financial situa-
tion” and “the contested decision does not contain the decisive elements of fact,
nor does it satisty the requirements of motivation” (excerpt from the decision of
the Cantonal Court, dated November 2015). As before, the procedure of the
Justice Service was considered to be tainted: “for the reasons mentioned above,
there are grounds for considering that the decision made once again ensues from
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a procedure that is tainted for several reasons. The case should be annulled and
sent back to the Council of State for complementary instruction” (ibid.).

Line obtained Swiss nationality in August 2016, following the decision of the
Justice Service to draw a distinction between her obligations and those of her
husband. She proudly showed me her passport with a photo in which she wears
the veil. In conclusion, after nearly twenty years of what Line calls a fight with the
administration, she obtained citizenship without having to renounce her cultural
and religious identity in the process.

2.1.3. Reviewing Line’s legal agentivity

The reconstruction of Line’s case enables me to identify at least three modes of
action in the trajectory of administrative law shaped by Line: 1) playing an active
part in communicating with the administrative authorities (procuring informa-
tion from the authorities for the purpose of establishing a dialogue, actively
searching for information relevant to solving her case); 2) engaging an attorney
and then deciding to do without the assistance of the attorney, whose services
had been judged to be of little practical use and too expensive; 3) filing an appeal
with the system of justice (activating the system of justice as a way of calling for
the recognition of her rights vis-a-vis the administration).

One particular feature about Line’s agentivity is the fact that she shared it with
her husband. Although she was the applicant for the procedure of naturalisation,
her husband was a participant in the steps she took. Quite apart from his involve-
ment, the evaluation of Line’s application was also linked to her husband’s finan-
cial situation, since they were jointly responsible for certain financial obligations.
Their agentivity was also shared in the close circle of their friends, in particular
with a lawyer friend who helped them on the occasion of several appeals.

Coming together in the course of time, these different modes of action —
oscillating between an individual dimension and one that is shared socially —
enabled Line to obtain Swiss nationality nearly twenty years after she embarked
on the first procedure.

As a ‘“foreign actor’, Line has clearly shown a growing level of agentivity. In a
first phase of the naturalisation process (1999), we were confronted with a kind
of conflict between the Swiss authorities, who expected her to be integrated (with
Swiss uses and customs), and Line, who wore Pakistani clothes to the naturalisa-
tion interview, stating that she shared her husband’s religion (Islam). As Line
confirmed during the second research interview (March 2014): “the first time
I applied, it is true that they refused me because I wore a veil and they told me
that I was not very suitable, despite the many years I had been in Switzerland”.

In a second phase of Line’s naturalisation process (20006), the authorities did
not express any doubts about the cultural integration shown by the applicant
(languages, uses and customs). This time, they merely cited financial issues (tax
payments) — according to Art. 14c, SCA — to refuse naturalisation. Thus, while in
a first phase of the naturalisation procedure, Line employed generic or everyday
life arguments (feelings of uncertainty for her future and her children’s future
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and so on) to convince the naturalisation committee to grant her citizenship, in
a second phase, she demonstrated that she was capable of dealing with the legal
and judicial system, using appropriate legal, cultural and emotional arguments to
sustain her petition.

A positive solution to the case thus became possible as a result of the client’s
growing awareness of how the Swiss cultural and legal system functions, com-
bined positively with appropriate legal action (the kind of authorities to access,
whether or not to consult a lawyer, which kinds of arguments to use).

To complete the picture of Line’s experience, it should be mentioned that the
Federal Court’s decision also had a degree of impact on local naturalisation pro-
cedures. Basing its decision on the acknowledgement that there had been short-
comings and defects in the fact-finding in Line’s case, the Department of Justice
amended the procedure used to construct the applicant’s dossier, which from
that moment onwards had to contain all the information about the applicant. In
order to have a feedback on this point, I interviewed one of the employees at the
Department of Justice naturalisation service:

Flora: ~ Why, anyway, does the decision of the Federal Court have a small
impact on the process?

Justine: Yes, at the level of the composition of the file because, before, if you
like, a folder like this is the record of our service, and then as soon
as it is submitted to the commission, there are the views and reports
made by the commission, which were not necessarily attached to
the file. They are in the reports of the decision that are sent to the
Council of State. But they were not attached when Line’s file was sent to
the Cantonal Court: what we should do is take it and put everything
in the same file, before sending it. And then it is not done.

Justine: It’s a small detail that changes our application. Yes absolutely. [. . .]
It changes the application in the construction of our file.

(Justine, December 2014)

In conclusion, Line — as a foreigner client — learned how to act within the
Swiss legal system by increasing her knowledge and awareness about how the
broader cultural environment functions. More generally speaking, in the course
of her dealings with the authorities, she learned how to make the best use of her
resources (her own, those of her husband, those of her friends etc.) and of her
various different learning processes by adapting her behaviour to suit the chang-
ing situation. It was this agentivity that enabled her to take the right steps to
obtain Swiss citizenship.

2.2. Differvent stovies, diffevent modes of actions: the cases of
Charles, Kivin and Jobhan

In this section I shall furnish a somewhat shorter presentation of the other cases
studied, those of Charles, Kirin and Johan, so as to analyse how the three levels
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of agentivity discussed in Line’s case developed in their experience, i.e. 1) engag-
ing in exchanges with the administrative authorities; 2) engaging an attorney;
3) appealing to the system of justice.

These three levels are always analysed in relation to how the client positioned
himself with regard to the law and to the procedure (in the face of the law, with
the law, against the law).

2.2.1. The case of Charles: summary of the story

Like Line, Charles arrived in Switzerland as an asylum secker, at the age of sev-
enteen, coming from Kurdistan. Ten years later, in 2003, he applied for Swiss
citizenship, meeting with obstacles in the preliminary phase of the naturalisa-
tion procedure, at the municipal level, as the authorities judged that he was not
“integrated”. In fact, the police had been assigned to carry out an enquiry, con-
sulting his former employers and writing a report, in which Charles appeared as
having friends, being involved in local associations and mastering the language,
while having had a few job changes and a period of unemployment. The report
concluded that Charles seemed to be “integrated but has a degree of professional
instability” (May 2005). This statement was then read by the municipal com-
mittee that recommended a negative preliminary notice: “Professional instability
and doubt regarding his integration motivate our position” (December 2005).
This opinion went to the Canton, which sent a negative recommendation to the
Confederation. Charles finally received a letter from the SEM (State Secretariat
for Migration)'® saying that “the Cantonal authorities gave a negative reply. In
particular, they doubted his integration in this Country [. . .]. Naturalisation
seems hypothetical” (May 2006). Upon Charles’ request, a second round of the
enquiry came back to him with a second negative reply, after an administration
employee identified some unpaid taxes. Then, ten years later and after having set-
tled the debt, Charles asked the authorities to go “ahead with the current natural-
isation application and take steps to accelerate the process” (November 2011). In
a letter of reply, he learned that his application had been archived in the meantime
and the only option he had was to start the procedure all over again.

Charles’ case is interesting to analyse not only because his legal agentivity is dif-
ferent from Line’s, but also because it is possible to see the transformative effect
of the narrative, as an analysis of the various different documents illustrated. The
representations made about his degree of integration evolved in the various sto-
ries told by the institutions and in the reconstruction made by Charles himself,
to the point of being transformed into value judgements about him as a person,
rather than about his experience.

16 The SEM is an institution of Switzerland’s Federal Parliament, whose purpose is “to protect
and defend the rights of migrants and refugees in their regions of origin and transit”. For
further information, see the following website: www.sem.admin.ch/sem/en/home.html
(website consulted on 28 February 2018).
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2.2.2. Charles’ administrative-legal trajectory

Like Line, Charles motivated his application (dated November 2003), respond-
ing to the criteria of integration stipulated by the law and listed in Art. 14, sec-
tions a to d, of the 1990 Nationality Act, focusing in particular on his mastery of
French and on the profession he had learned, as well as on his participation in the
social and cultural life of the country.

The procedure followed its course: the police officer in charge of preparing a
document summarising various aspects of Charles’ institutional life (education
and training, age) seems to have consulted with each of Charles’ past employ-
ers, as witnesses of his process of integration. In addition, he stated that Charles
“expresses himself passably well in French” and that he “plays football in the
[regional] FC and practises several other sports”:

Notes

At X, based on information obtained from the company, he was a well-
behaved person who had good relations with employees and the
company’s boss. He went to Manufacture Y.

At Y, based on information obtained from human resources, the appli-
cant resigned on 31 July 2001 without reason.

Y presents the applicant as a well-behaved person. He resigned on
31 May 2003 for salary reasons.

At Z, the applicant had relationship problems with other colleagues.
The management asked him to leave the company.

At W, he had been working there for two months when he resigned.

Integration

Language: he expresses himself fairly well in French.
Hobbies: The applicant plays football and plays various other sports.
Notes: During the various discussions with the applicant’s employers, it
seemed that his career was not stable. In fact, it is regularly inter-
spersed with periods of unemployment.
(Excerpt from Police Report, dated May 2005)

The police note focused on: a) Charles’ conduct at work, b) his language and
¢) his hobbies, with a final negative note about his integration. These evaluations
made Charles look as though he was “not integrated” well enough to be granted
citizenship, so that on the basis of the police report, the reply from the local
council (commune, or municipality) was negative: “this is to inform you that the
Council has formulated a negative prior notice in response to this application.
Professional instability and uncertainties about his integration justify our
position” (dated December 2005).

On this basis, a letter was first sent from the Canton to the Confederation “Prior
notice: NEGATIVE - we doubt this person’s integration” (transmission of the
dossier to the Secretariat of State for Migration from the Department of Justice,
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Security and Culture, dated December 2005). Secondly, the Confederation sent a
letter to Charles, telling him that the preliminary authorisation had not been given
as naturalisation on the cantonal plan seems to be “hypothetical” (excerpt from
the letter from the Secretary of State for Migration, dated May 20006).

Reading through the passages provided, we can observe some narrative trans-
formations about the fact that “it seemed that his career was not stable”, according
to the first Police Report (dated May 2005) and his “Professional instability”,
according to the opinion of the local council. On this basis the local council sends
a negative preliminary notice to the Confederation, which in its turn finally states
that naturalisation seems to be “hypothetical”. It is also interesting to observe
Charles’ interpretation of “professional instability” as defined by the local council:

Ann': And why did they refuse, what was the reason?
Charles: Well, what was their reason, they had doubts, this is what
they said, they had doubts about my integration. And also,
I was unstable in my professional work. I was unstable.
(Charles, June 2014)

Thus, professional instability is perceived by the client as his own instability,
as a judgement of his person.!” During a second phase of the integration inquiry
(enquéte d’intégration), when Charles requested reconsideration of his position,
the police naturalisation report was positive (on August 2008). He was judged
to be a “stable person and well-established with the Neuchatel community”. It is
interesting to consider the whole report as well:

Reasons for the application

Charles was already the subject of a naturalisation report dated 3
May 2005, in which he confided to the officer of the local police of X
that he felt well integrated in Neuchatel. Charles was married to Miss X,
also a citizen of Turkey. The latter had children from a previous marriage,
with a Turkish national.

He had reported having a great deal of personal relationships with
Swiss people and a sense of social well-being in the canton of Neucha-
tel. During our last meeting with Charles, he once again confirmed his
commitment to the city of X.

DPersonal information

Since his first application, Charles has evolved in his professional life. On 3
January 2006, he signed an indefinite contract with Y, with the position
of polisher. At present, he is still employed by this company. The human

*  Ann is a member of the research team.

17 For an analysis of the impact of the administrative law trajectory on Charles’ personal rela-
tionships, see Zittoun (forthcoming).
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resources manager of the company declared that he is a nice and accom-
modating person. In the position he holds, he has the approval of his
superiors. He regularly works overtime on Saturday mornings.

In August 2007, Charles also opened the restaurant “Pizzeria X at
X. According to his statement, it works moderately, but he works every night
and on Saturdays. It employs 2 people and to open it, he used private sav-
ings, as well as private credit.

Public services

Charles has dealt repeatedly with the police, in particular for breach of duty
following a traffic accident. Moreover, the applicant was the subject of a
police report for insults and threats. These both date back to 2008. In the
settlement of his tax arrears for the period 2007, Charles has recently settled
his account. No payment has yet to be made for 2007.

From the prosecution office of Montagnes and Val-de-Ruz, we learned
that he has two lawsuits to his credit for a total amount of CHF 8,303.45.

Integration

Due to his professional commitments, as well as his family, Charles does not
have much time to indulge in leisure activities or hobbies. After playing
football for six to seven years, he goes weight-training in a gym from time to
time and sporadically attends Krav Magal lessons, in a club in X.

Conclusion

Charles seems to be a balanced person and well-established in the Neu-

chitel community. Despite opening the umpteenth pizzeria/kebab, he
has concerns about his professional future.

(Excerpt from the Cantonal Police Naturalisation Report,

dated August 2008)

According to this last report, there was an evolution in Charles’ social and
professional life, even though “the applicant was the subject of a police report for
insults and threats”. The conclusion drawn about his degree of integration was
thus the following: “Charles seems to be a balanced person and well-established
in the Neuchétel community. Despite opening the umpteenth pizzeria/kebab, he
has concerns about his professional future” (Police naturalisation report, dated
August 2008).

Despite this second positive evaluation, the prior notice of the municipal com-
mittee was once again negative, this time because of “non-payment of public
contributions”. “Objective facts” now seemed to be taken into consideration by
the authorities (at the local level): Charles had failed to pay public taxes (breach-
ing Art. 14 LN). Moreover, he had had dealings with the police:
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Dear Sir/Madam,

We acknowledge receipt of your letter of 11 September last concerning
the application for federal naturalisation presented by Charles, born on
October 1977, a [. . .] national, residing in Rue de XXX. After reading the
reports of the relevant services, we hereby inform you that our Council
has given a negative reply to the application. Non-payment of public
contributions on the part of the individual, pending proceedings and
the fact that he is known to the police justify our position [. . .].

(Negative notification from the Municipal Council,
dated September 2008)

On the basis of this municipal decision, the Justice Department (at cantonal
level) recommended that Charles withdraw his application and restart the proce-
dure by inviting him to give his opinion on this issue:

Upon your request to the Federal Office for Migration, we have reviewed
our negative notice. We have therefore carried out further investigations and
must let you know that the town of X issued a second negative notice. [. . .].

It appears from the investigation report relating to your naturalisa-
tion file that you are known to the police and a criminal investigation
against you is currently open. Moreover, you are not up to date in pay-
ing your taxes and have lawsuits in course.

Considering these conditions, naturalisation cannot be granted and
we recommend that you withdraw your application. You will have the
opportunity to file a new application following this investigation, if
you are not convicted, six months after the expiry of the probationary
period and provided that your financial obligations are resolved.

Before making a final decision, we give you another opportunity to reply
in writing about the above. If no response is received from you within 30
days, your request will be archived.

(Letter sent by the Justice Department to Charles’ lawyer,
dated October 2008)

Considering that Charles failed to comply with one of the conditions stipulated
in Art. 14 of the Swiss Citizenship Act (compliance with the Swiss legal system),
this legitimised the recommendation by the Justice Department that he withdraw
the application and then apply again when the financial and legal situation was
settled. He was also invited to reply within thirty days.

2.2.3. Charles’ legal agentivity

How did Charles react to the negative answers he received from the authorities?

The first time, he declared he was surprised at receiving a negative answer. He
found the behaviour of the authorities to be “exceedingly unfair”, since they cast
doubt on his professional integration simply because he had been unemployed
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for a limited period of time in a period of general economic crisis. The following
letter is Charles’ reaction to the first negative reply from the cantonal committee:

Dear Sir/Madam,

I was very surprised to read your letter telling me that the cantonal
authorities issued a negative response to my naturalisation application with
the reason they doubt my integration in Switzerland. [. . .] Therefore,
I consider the unfavourable reply to my application for naturalisation
from the cantonal authorities to be exceedingly unfair. I think, in fact,
that it is unfair to characterise a person’s professional integration as
questionable because he found himself unemployed for reasons beyond
his control and for a short period due to changing economic conditions.
I sincerely believe that the cantonal and communal authorities, who have
given us examples of great openness toward their fellow citizens, will review
the application in question.

(Charles’ letter to State Office, dated June 2006)

After the second negative reply, Charles then asked for advice from a lawyer,
who contacted the Department of Justice in order to obtain information about
Charles’s position. This is the full advice given to Charles by his attorney on the
basis of the negative reply received from the Department of Justice:

Dear Sir,

Please find attached copies of the correspondence I received from the
Justice Department, with the accompanying appendices, i.e. the negative
response from the City of X.

As you can see, the negative response is related to the non-payment
of taxes, the existence of legal actions and the fact that you are known
to the police.

[...]. I leave you to read the appendices.

Regarding the charges and the existence of tax arrears, it would be
appropriate to activate the file, since the proceedings have been written
off, and find an arrangement with the Inland Revenue. With regard to
this, I believe it is necessary to engage in talks with the above service
and your creditors. I am, of course, willing to take such steps for you.

However, given the fact that you told me that you want to reduce the
scope of my mandate as far as possible, so as to contain costs, I leave it
up to you to tell me what to do in this regard.

If I do not hear from you by 31 May 2009, I will deduce that you
want to look after these aspects yourself and shall inform the Depart-
ment of Justice that my mandate has been terminated.

If you wish to continue with me, I would appreciate if you would send me
an additional sum of CHF 1,000 using the attached payment slip.

Yours sincerely [. . .].

(Excerpt from the attorney’s letter, dated May 2009)
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The attorney explained that the refusal was caused by two factors: “the exist-
ence of legal actions” and the fact that Charles was “known to the police” (excerpt
from the attorney’s letter dated 15 May 2009).

At this stage, the question was how to continue to act in compliance with the
law and with the system. Charles had the option of taking care of the subsequent
steps himself or of giving a further mandate to his attorney by paying him an
additional sum of money.

As he was not satisfied with his attorney’s performance and felt that the cost
stipulated was too high, Charles dispensed with his attorney’s services, as he testi-
fied in the research interview:

For the second application, I got a lawyer. I started, I opened a file,
I was followed by a lawyer for some time: he was too expensive. And
worse, I saw that he was not doing too much for me, because he just
wrote a letter to get certain documents and, once he had them, I don’t
think he used them, I stopped using the lawyer, I said “well 'm my
own file”. And after that, some time after, I received that. And without
knowing, since I didn’t have a lawyer, later after I received it, how my file
was classified!

(Charles, June 2014)

In June 2011, Charles wrote a letter directly to the authorities, reiterating the
points suggested by the attorney in their last exchange, so as to convince the
authorities that he complied with the criteria of integration. Charles declared
that he “made it a point of honour to integrate as much as possible” in the social
and professional life of the region (and to “comply with the rules of the highway
code”):

Dear Sir/Madam,

As you know, I initiated a naturalisation application some time ago. I
would like to inform you of developments in my personal and family
situation. [. . .]

First, I would like to inform you that I have remarried. [. . .| My
financial situation is quite healthy. [. . .] I have made it a point to inte-
grate myself as much as possible in the social and professional life of
our region. As you know, I have been a member of the Security Commis-
sion of the City of Neuchétel; after some years and until the end of the late
summer 2009, I also joined the General Council of the City X. [. . .] In
relation to the naturalisation report drawn up by the Cantonal police [of the
municipality] on 13 August 2008, I should like to clarify that the episode
related to a traffic accident has been settled once and for all. It was an
isolated incident. Please note that this affair was resolved in a settlement
dated 18 May 2008 (a fine of CHF 250.-). As mentioned, this affair has
been settled and I make it a point of honour to comply with the rules
of the highway code. [. . .]
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I would be grateful if you would go ahead with the current naturali-
sation application and take steps to accelerate the process.
(Charles, letter to the Justice Department, dated June 2011)

In the reply from the Department of Justice, Charles learned that his applica-
tion had meanwhile been archived: he could only start the procedure all over
again.

2.2.4. Reviewing Charles’ legal agentivity: codn

Throughout Charles’ trajectory in administrative law, three types of action can
be identified: 1) facing up to the law: taking steps to achieve naturalisation and
engaging in proving his integration to the authorities; 2) being with the law:
engaging an attorney and then deciding to do without the assistance of the attor-
ney, whose services he had judged to be of little practical use and too expensive;'
3) being against the law, or even deciding to do without the law, when he no
longer managed to understand the administration’s logic. Some elements in the
interview with Charles tell us what he thought about his case and about naturali-
sation policy in Switzerland. In particular, he stressed the gap between being inte-
grated in everyday life in practice and what the authorities meant by integration:

The more time you spend here, the more you’re annoyed with the law,
because instead of it being “the more time you spend, the more you are
integrated”, it is “the more time you spend, the more you become de-
integrated”, why? If the economy in the canton of Neuchitel is bad, and
the person who made the request loses his job, being unemployed, what
happens? Your file has already be rejected! So that’s why I say: if for the
Canton of Neuchitel it is not good, if I re-apply for naturalisation, all
these aspects go with integration today. For me, the current law does
not apply to naturalisation |[. . .].

(Charles, June 2014)

Despite the difficulties he encountered in fulfilling the requirements of the law
and their interpretation by the authorities, Charles wants to continue living in
Switzerland:

But I know that my future is here. But there are many things that dis-
courage me, many aspects: inequality, politics is becoming increasingly

18 It is also true that the decision to look for a lawyer in a naturalisation procedure generally
turns out to be inappropriate, since it is known — from practice — that the role of a lawyer
is not very effective. In fact, since naturalisation is a political act, there are not many open-
ings for legal intervention in such cases, apart from maybe making communications casier
between the applicant and the administration.



Laypeople in action 11 251

harsh against immigration, against foreigners, with referendums and
the political system [. . .].
(ibid.)

2.3. Planned agentivity: the case of Kivin

Like Line and Charles, Kirin had arrived in Switzerland as an asylum secker.
Twenty-four years after arriving in Switzerland, he applied for naturalisation,
because he felt “well integrated and well assimilated”. He thought he also had a
“duty to serve this country” that had welcomed him and had “enabled (him) to
live in safety” (excerpts from his application for naturalisation, June 2005).

From the beginning of the procedure for naturalisation, Kirin asked several
different people for help in obtaining information. During the research inter-
view, he explained that he had asked his municipality for help: “I first passed
at the town hall one time, to see if they had any news. They gave me a form.
A form that asked me a fair amount of things. They asked me a lot, for exam-
ple, about the . . . what do you call it? . . . my criminal record . . . They
asked me about taxes, they asked me . . . That’s how I got information”
(Kirin, June 2015).

In October 2004, Kirin engaged an attorney, in view of the steps to be taken.
The attorney filed the application for naturalisation with the Justice Service on
14 June 2005. In February 2006, just about eight months after his dossier had
been created, an exchange of several letters started between Kirin’s attorney and the
Justice Service. The attorney wrote to the Justice Service on five occasions. In the
fourth of these letters, dated in January 2008, the attorney asked for the procedure
to be accelerated, because the minimum time for a procedure of naturalisation had
been passed. In addition, the attorney justified her request for the procedure to
be accelerated with the fact that her client had concrete requirements, such as the
need to obtain an identity document so that he could travel abroad. The attorney
also used an argument of a kind that we would describe as cultural to convince the
authorities that Kirin complied with the criteria required for obtaining naturalisation:

As he is totally assimilated in our country, where he has been living for
more than 25 years, he now aspires to be able to take its nationality.
One is entitled to consider that this case deserves to be treated rapidly,
since it has nothing to do with the case of persons who, on taking
out dual nationality, can maintain relations with their country of ori-
gin: this is not the case of my client, who applied for political asylum.
I should like to thank you in advance for doing everything to enable the
necessary authorisation to be sent to my client as soon as possible.
(Excerpt from the attorney’s letter to the Justice Service,
dated January 2008)

She did not restrict herself to talking about integration — the term used
in the law — but also spoke about assimilation in her letters to the Justice
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Service, mentioning a criterion however outmoded in terms of how the legis-
lation is formulated. In fact, the 1990 version of the Swiss Nationality Act no
longer requires applicants to be assimilated, but familiar with Swiss customs
and usages as a stage in the process of integration (see par. 1.1.). The attor-
ney also stressed that, unlike other foreigners, her client did not keep dual
nationality and relations with his country of origin. This made it urgent for
him to get citizenship. The attorney sent a last request to the Justice Service
in April 2008. Her letter crossed in the post with one from the Justice Service
that was sent on the same day. The Justice Service “present(ed) its apologies”
and “regret(ted) the situation”, explaining however that a delay of 18 months
was still necessary to deal with the dossier (excerpts from the latter from the
Justice Service, dated April 2008).

At the end of April 2008, more than four years after having engaged an attor-
ney and more than three years after his application had been filed, Kirin took the
matter into his own hands again and wrote directly to the head of the Depart-
ment of Justice to ask for information about the progress of his dossier:

Re.: my application for naturalisation.

Dear Sir,

I am writing to your office to tell you how shocked I am at the
extreme length of the procedure of my naturalisation.

My application for naturalisation dates back to 2005. In 2007,
through the good offices of my attorney, Maitre X, I received an answer
from your department, asking me to be patient (see copy).

After that, I waited until 2008 to address your department again, and once
again I received an answer that asked me first to make a payment of CHF 350
for the decree issued on 1 February 2006, after which I would once again
have to wait patiently for a further delay of about 18 months, or one and a
half years.

I paid the invoice for CHF 350 (see receipted copy) and once again I won-
der why I should have to wait such a long time (18 months) for an applica-
tion that was made in 2005222

In writing to you, I am also asking you to make a statement, i.e.
to pay just attention to this application for naturalisation. I feel that
I have become a victim of o long dvawn-out wait whose sole justification
is your department’s staff shovtages, I find that this is a little too simple as
o reason.

About this, I would have hoped to have had an intevview with you, so as to
be able to clavify my situation.

Yours sincerely,

(Kirin)

(Transcription of the hand-written letter sent by Kirin to
the Head of the Department of Justice, dated April 2008)
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Kirin used abbreviations (dépt.) and multiple question marks (???) in this
handwritten, rather informal, letter. Much like Charles and Line, he stated that
he was “shocked at the extreme length of the procedure”, which was apparently
due to the shortage of administrative staff. He found this reason to be “a lit-
tle too simple” and had no hesitation in asking for an interview. He asked for
“just attention” to be paid to his application (excerpts from Kirin’s letter, dated
April 2008).

In May 2008, the Head of the Department of Justice answered Kirin person-
ally, putting his attorney in copy. He stated that the “delay is certainly due to a
shortage of staft at the Justice Service, but also to the complexity of dealing with
the applications for naturalisation”. In conclusion, if Kirin wanted to obtain Swiss
nationality, “he must once again have a little patience”.

In September 2008, Kirin received information about his application from the
Justice Service: the notice given by his municipality was negative. As in the cases
of Line and of Charles, unpaid sums were blocking his application. The letter
stated that “it is clear” from the report of the enquiry that he had “not fulfilled
his obligations with regard to the payment of his taxes”. He was also advised to
“withdraw his application” in “view of his situation”. However, if the payment
of his taxes could be settled within six months, the Justice Service clarified that
it was “prepared to pursue the procedure”. Kirin was to inform the office of his
decision within a deadline of thirty days. Kirin answered, writing directly to the
person responsible for the Justice Service to inform him that he had embarked on
“a process of consolidation”, already as long ago as 2002. He asked the Justice
Service to pursue the procedure, guaranteeing that he would do everything in his
power “to be a citizen and an honest taxpayer” (excerpt from the letter sent by
Kirin to the Head of the Department of Justice, dated September 2008).

The form used for this second letter, which was typewritten, differed from the
first handwritten one that Kirin had sent to the Head of the Department of Jus-
tice on 28 April 2008. The presentation and the style are meticulous and he used
formal turns of phrase. This confirms what I announced earlier (Chapters 2, 3),
that the specific forms of the documents furnished by the clients are used — more
or less consciously — as elements for constructing the story and tools for perform-
ing legal agentivity.

In February 2009, the person responsible for the Justice Service sent an answer
to Kirin’s attorney, although the letter had been sent by Kirin himself. Despite the
information about the consolidation arrangement, the negative notice remained
in force. Nevertheless, the dossier was transmitted to the Secretariat of State for
Migration (SEM) with a view to obtaining federal authorisation for naturalisa-
tion. The letter from the Justice Service specified that “even if the authorisation
for naturalisation is forthcoming, this does not necessarily imply a favourable
municipal and cantonal decision” (excerpt from the letter from the Department
of Justice to Kirin’s attorney, dated February 2009). The attorney answered the
Justice Service in the course of the next two months, without addressing any
specific recipient and asking to receive the negative notice which she had never
received until then. She received Kirin’s dossier in May 2009.
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Three modes of action can be identified throughout Kirin’s procedure:

* ‘Being face-to-face with the law’: at the beginning of the procedure, Kirin,
like Charles, believed in the law and its rationality. He invested his efforts in
understanding the procedure of naturalisation.

e ‘Being with the law’: faced with the complexity of the administration’s appli-
cation, Kirin engaged an attorney for the purpose of succeeding in his pro-
cedure. His attorney turned out to be more active than the other attorneys
we have met so far (see the cases of Line and of Charles): she tried to plead
in her client’s favour, making a point of describing his assimilation in the
country. Above all, she pushed the administration repeatedly to clarify her
client’s situation and enable Kirin to obtain citizenship.

* ‘Being against the law or going beyond the law’: frustrated by the answers
received from the administration, by the lengthiness of the procedures that
he felt to be unjustified and above all by the surprise of encountering an
important obstacle, an unpaid debt that dated back to the time when he was
a student, Kirin no longer acted with the law. Although he had engaged an
attorney, he nevertheless undertook actions without consulting her. On sev-
eral occasions, he took up his pen and wrote letters expressing his disagree-
ment and his disappointment with the administration’s actions. He called on
those responsible for the institutions to give him a meeting.

Despite the personal resources he invested (tenaciousness, sacrifices and perse-
verance) and his various different modes of agentivity, Kirin unhappily did not win
his case. Nevertheless, he did not give up on his desire to become a naturalised
citizen. He stated that he had “a plan” to “reach a conclusion with this affair”:

Of course I have my plan. Because I already had a plan to reach a conclu-
sion with this affair. But unemployment knocked me down [. . .] I had a
plan to conclude it all at the end of December here [. . .] I had my plans.
For example, in the month of April, I had already planned to catch up with
everything by the end of December. But then unemployment hit me again.
So unemployment hits me and every time its stops me just in time from putting
an end to this delay. When I had alveady paid it. That cveated a hole for me.
Once you ave in that hole, it’s hard to get back out of it, you know. But it’s not
so bad. I’ll try to do my best. If I don’t manage, then I don’t. I don’t care,
you know! I am not going to force the issue, you know. I have a delay with
regard to the Bern agreement. It’s a delay considering that it’s a delay of three
years. That’s how it went. From 2013 until 2016.

(Kirin, June 2015)

2.4. An “easy process of naturalisation”: the case of Johan

Johan’s case is described here by way of offering a contrast with the three cases
analysed previously, so as to show that no particular form of agentivity is required
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of the client if his life and administrative experiences have been typical. In fact,
Johan was born in Switzerland to foreign parents and is considered a ‘second
generation’ foreigner. As Johan wrote in his application for naturalisation as a
Swiss and Neuchdtel citizen: “The main reasons are that my life is in Switzerland,
I have no intention of leaving to live elsewhere, I been here for almost 25 years
and I like it here. I’ve built my life here, I want my daughter, who is 3 years old,
to make her life in Switzerland” (excerpt from the Application for naturalisation
as a Swiss and Neuchétel citizen, dated March 2013).

In terms of time, the whole procedure was accomplished in less than two
years. Johan’s daughter was also associated in her father’s process of naturalisa-
tion. The procedure took the form of three main phases, between 2013 and
2015. The first steps were taken in 2013: the applications of Johan and his
daughter were presented to the Department of Justice in Neuchitel and the
procedure was opened by the service of naturalisation, when it commissioned
the naturalisation inquiry from the Service for multicultural cohesion (COSM).*
In 2014, the naturalisation inquiry established that the applicant fulfilled the
requirements of Swiss federal law (Art. 14 LN) and of cantonal law (Act govern-
ing the law of the City of Neuchatel, 1955): respect for public order, integration
into the Swiss community and the ability to speak French. The naturalisation
inquiry was conducted by consulting the cantonal police department and the
tax office, and by acquiring some evidence from Johan’s friends about his social
integration in Switzerland. In particular, these witnesses were asked to answer
the followings questions:

Witness 1:

Q.1. How long have you known the applicant and in what circumstances did
you meet?

R.1. I have known Johan since he was born. His parents and my parents
were friends.

Q.2. How frequently are you in contact?
R.2. I meet him every couple of weeks.

Q.3. How would you describe his integration?

R.3. I think it’s impossible to be more integrated than him. Johan works
hard and is someone who likes to laugh, be open and who makes friends
easily. He’s a football fan and has many friends in his former club. His
partner is a self-employed hairdresser and he has a lot of support when they
had a child. They are a solid couple. In addition, he is someone who has gone
through times that were not easy, but has still remained a nice guy.

19 The Neuchédtel COSM’s mission is to encourage harmonious relations between Swiss people
and foreigners.
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Witness 2:

Q.1. How long have you known the applicant and in what circumstances did
you meet?

R.1. I have known Johan since I was 16. So we have been friends for 19 years.
I met him through mutual friends.

Q.2. How frequently are you in contact?
R.2. I meet him 2-3 times a month.

Q.3. How would you describe his integration?

R.3. Since Johan was born in Switzerland, he didn’t have to be integrated as
a foreigner and has been fully integrated since birth. He’s Swiss with Italian
papers. Everything he does every day, all this for me is proof of integration:
he has started a family and also wants to naturalise his daughter.

The following is a summary of Johan’s ‘state of integration’ according

to the person responsible for this procedure in the framework of the COSM
(Multicultural Cohesion Service):

7. Inteqration into Swiss society

7.1. Respect for security and public order [. . .].

Comment (see point 4) the applicant has a criminal record (register checked
December 2014 attached) but has no criminal police history (according to
the excerpt dated January 2014 attached).

7.2. Respect for fundamental principles of the Constitution

Incentives provided by the applicant during the processing of his application
for naturalisation: Yes No Comment: The file shows that the applicant has
justified his naturalisation application and filed all necessary documents
attached.

7.3. Ability to communicate in a national language

Sufficient proficiency in French: Yes Knowledge of another national
language: Yes

Comment: The candidate completed his entire compulsory education in
Peseux and Neuchitel. He also speaks Italian and Spanish, his native
language.

7.4. Willingness to participate in economic life or acquire training

Training of the candidate: Yes
Professional status of candidate: employee Yes
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Summary of integration:

Integration consolidated (full criteria 7.1; 7.2;7.3; 7.4): Yes
(Excerpt from the Naturalisation Report issued by the
Multicultural Cohesion Service, dated February 2014)

According to the conclusion of the inquirer, all the criteria for naturalisation
were fulfilled. On the basis of this inquiry, the Department of Justice directed
the local municipal council (of Hautlac?®) to serve a preliminary notice of
the grant of naturalisation to the applicants. The local council then served a
positive preliminary notice, which was followed by the Federal authorisation
for naturalisation. This Federal authorisation entitled Johan to apply to the
Canton’s Office of Population for citizenship of Neuchatel. Finally, the local
council declared that he and his daughters were citizens of the municipality
of Hautlac, in accordance with the Act governing to the law of the City of
Neuchdtel (1955). In 2015, the Department of Justice informed Johan that
the Council of State had granted naturalisation to him and his daughter, that
he had been included in the eclectoral register and that his right to exercise
full citizenship by using his vote had been granted. The Canton Neuchitel
Council of State then sent certificates of citizenship to Johan and his daughter
and, finally, the Department of Justice directed the municipality of Hautlac
to enter their naturalisation in the civil registers.

2.4.1. Reviewing Johan’s legal agentivity

Unlike the complicated administrative and legal processes involving Line, Charles
and Kirin, Johan’s case is a very easy one. In fact, Johan took no specific steps to
respond to the requirements of the authorities. He provided a practical reason
when he explained the motivation for his application in the course of the research
interview (in June 2015):

I started this naturalisation because, well, I had a little girl in particular,
especially that. She was born here so I wanted to do two things at once:
I’m not married, so we could not make a family application, so I applied for
myself and my daughter, and then here. That’s mostly why I want to be Swiss.

(Johan, June 2015)

Johan described becoming Swiss as a kind of self-deliberation or appropriation,
saying “I’m turning Swiss” (ibid.). In fact, he was aware of his multicultural roots
and declared that he was not offended when the Swiss discriminated against him
when he was a child:

Johan: Yes, I went to the Italian school anyway, in parallel with the Swiss
school, the Italian school.

20 Hautlac is an imaginary name.
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Ann': Did you feel like your classmates who had Swiss passports were
different? Did you ever ask yourself this question?

Johan: No, I didn’t ask myself no, and then I had a great relationship with
my friends, never no.

Ann’: Are you not playing a role. . . ?

Johan: It had to happen, but rather the adults who said, “dirty foreigner”.
Yes. Rather. Yes, rather. . .

Ann’: So rather negative remarks?

Johan: Yes. Not from children. So no, it was at all, not at all. . .

Ann’: And that made you felt treated as foreign, finally, a foreigner. . . ?

Johan: It was not, it was not often, but it must have happened, but it was nothing.
It’s me, it made me neither hot nor cold, it went in one ear and came out
of the other, that’s it.

Ann’: Yes. But, didn’t you feel like a foreigner because of. . .?

Johan: No, no, no. But there were also a lot of foreigners. So I . . . No, but
between the Swiss and the foreigners there were not too many. . .

Ann’: Too many differences?

Johan: No.

(ibid.)

Finally, for Johan, getting a Swiss passport was not going to change his own
identity, but might make his everyday life easier, as well as making its simpler to
pass from one country to another:

Ann': And do you now feel that a Swiss passport will change anything?
How do you feel?

Joban: Maybe for them, when passing customs yes. Yes there, perhaps,
at the airport or, what is more, more fluid, we’ll spend less time
here.

Ann’: For example, to return to Switzerland after a trip or like this?

Joban: Exactly. Otherwise, if not, nothing has changed. . .

Ann': You had a C permit before?

Joban: Yes. A C permit, yes.
(ibid.)

3. Conclusions

Starting out from a perspective of law and culture, I highlighted, in the previous
chapter, illustrating how cases originate and are solved in the framework of social
practices and in the network of relationships that provide the backdrop for each
story. I hypothesised that a certain degree of understanding of the law (formal
rules and customary rules) corresponds to a parallel degree of winning strategies
on the part of the client.

In this chapter, I described a comparable experience, for the purpose of illustrat-
ing how the link between ‘legal consciousness’ and ‘legal agentivity’ is articulated

* Ann is a member of the research team.
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when the client acts in a cultural and legal system in which (s)he is a foreigner. To
this end, I reconstructed the experiences of four applicants for naturalisation in
the Swiss Canton of Neuchdtel, illustrating their ability to become actors in the
course of the procedure. This was also done with the aim of counteracting a pas-
sive vision of the foreigner as an individual to be assimilated, acclimatised and/
or integrated, which is the one often conveyed in the legal texts and the messages
emanated by the Swiss legislator.

I now present some concluding remarks about the specific experiences that
I have analysed here: those of Line, Charles and Kirin, which are particularly
complex and problematic, and that of Johan, which reached its conclusion with-
out encountering any particular obstacles. The first question I have attempted
to answer in reconstructing these cases and focusing on the articulation of the
relationship between legal agentivity and legal consciousness is the following:
what positions do these people adopt with regard to the law and to society in
their host society?

The results of the analysis demonstrate that, at the beginning of the procedure,
these people were ‘with the law’; or even ‘before the law’: they felt that they were
in harmony with the law and entitled to apply for citizenship. Nevertheless, the
responses they received from the institutions and the obstacles they encountered
brought about a change in their attitudes: according to their particular cases,
these clients adopted a collaborative stance (Johan), a subversive one (Line and
Kirin) or a disputatious one (Charles). That is how Line and Kirin continued to
fight and tried to work ‘with the law’, Charles announced his great disappoint-
ment and his anger with the obstacles he had encountered and gave up the strug-
gle. For Johan, the experience generated no difficulties: his living conditions and
his legal status (as a second-generation foreigner) enabled him to act in compli-
ance with the administration’s expectations.

The question that seems to arise in all these cases — apart from Johan’s, since he
encountered no problems — is this: how should an applicant react and overcome
the obstacles for the purpose of achieving citizenship?

Confronted by unexpected issues, these people’s first sensation was one of not
understanding what they meant: during the research interview, Charles told us
that, one week after filing his application, he was informed about the existence of
a debt about which he had known nothing until that moment, while Kirin dis-
covered that he had to pay a debt that he had taken on when he was a student. As
for Line, she had to deal with her husband’s debt, which had to be settled for her
to be able to achieve naturalisation. Despite the attitude adopted by these clients
of complying with the administration’s expectations, these obstacles seem to be
intrinsic to the procedure of naturalisation, which features a degree of opacity
and fragmentation.

What did the applicants (the clients) do to tackle these unexpected complications?

First of all, they tried to understand the reasons for the refusal and/or sus-
pension of their procedure of naturalisation: they sought information and they
addressed questions to the administration. Subsequently, they tried to organise
solutions, either alone or with the help of experts, for example an attorney, or
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again with the help of friends. While Charles acted in a rather individual man-
ner, Line opted for different strategies, sometimes combining several different
modes of action: asking her friends for help, engaging an attorney and engaging
in a direct dialogue with the people responsible in the administrative offices.
These are forms of agentivity that oscillate between an individual dimension and
a socially shared dimension, complying with the theoretical premises of our dis-
course (Chapter 7).

Despite these applicants” more or less developed degrees of agentivity, the
results were not always positive: with the exception of Johan, whose experience
was characterised by a certain linearity, only Line obtained citizenship nearly
twenty years after starting the procedure.

What happened to Charles and Kirin? For similar reasons, these two applicants
went off track in the procedure in one way or another, although their reactions
were different: since they were unemployed, they were not in a position to com-
ply with the criteria of financial independence required by the law. Nevertheless,
while Kirin was prepared to take the bull by the horns with his “plan”, going out
and looking for a job and settling his tax debt, Charles resisted the idea of having
to “comply” with the administration. He did not share the same vision of integra-
tion, as he had a chance to explain during his research interview: “you can’t play
with the law”, “I don’t like it like this”. At this stage, it wasn’t the authorities
any more who were refusing to recognise his integration: it was his own choice.

What form did the actors’ legal agentivity take in practice?

In the various different cases examined, the characters assimilated the rules of
the system step by step, either by playing with them (Line and Kirin) or by dis-
tancing themselves from them, for example by producing a dissenting discourse
(Charles and Kirin). Their legal agentivity translated into a knowledge of the
laws (both explicit and implicit) and a gradual mastery of a more formal style of
communications with the institutions, passing from handwritten, personal let-
ters to typed letters (Kirin) and from a subjective, emotional vocabulary to an
appropriate and technical legal terminology, corresponding more to what might
be formal expectations. This type of language evolves from the moment when
the story is channelled into a legal path and transformed in compliance with the
requirements of procedure. As their procedures progressed, the clients learned to
use more formal style and language, without necessarily supressing the expression
of values or emotions and more in general their identities.

Despite this progressive expertise, however, only in one case — that of Line — did
the client’s agentivity, founded from time to time on pertinent legal arguments
and on cultural and emotional arguments — especially in the framework of her
appeal to the Federal Court — prove to be a winning strategy. It also had a more
general impact on the procedure of naturalisation, specifically in the framework of
the construction of the administration’s dossier, which from that point onwards
had to contain all the information concerning the applicant. The mixture of
human and legal arguments — in the letters sent by Line to the administration —
constituted an element of novelty compared to the other cases, included the ones
that I have already studied.
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In fact, in Chapters 4 and 5, I described how in the first phase of the conflict
the clients had perceived breaches of their rights in the form of traumas and
tended to use an emotional language to represent the facts, while in a subsequent
phase, with the characteristic of the formalisation of the appeal before the judicial
authority, this kind of language tended to become more abstract and be trans-
lated into the technical terms of the law and of legal and judicial practice. This
was also due to the specific kind of interaction between lawyer and client. The
lawyer-client relationship was not formalised in the same way in Line’s case, in
fact, nor in part in those of Kirin and Charles. In cases of naturalisation, the role
played by the attorney is almost exclusively that of consultant rather than that of
a legal actor in the strict sense of the term.

So how can these clients’ difficulties in obtaining citizenship be explained
despite the evolution of their legal agentivity?

The difficulty involved in reaching the end of the procedure may be attribut-
able to a variety of factors. One not incidental issue is the fact that the procedure
for naturalisation is very hard for applicants to understand. In addition, naturali-
sation is not a right, and this is a circumstance that leaves the administration a
margin for manoecuvre. In fact, although there are constitutionally guaranteed
rights in the Swiss legal order — such as the right to be heard (Art. 29 of the Con-
stitution) and the right associated with it of asking for one’s own dossier (Arts.
26 and 28 PA), as well as the prohibition of the denial of justice — Switzerland’s
administrative procedures offer a certain latitude in their application, a factor that
may also contribute to making them opaque. The existence of evident shortcom-
ings in the investigation of facts gave Line (but only to her) the possibility to seek
redress in the system of justice by appealing to the courts, specifying the breach
of several constitutionally guaranteed rights. In the cases of Charles and of Kirin,
on the other hand, there were no such apparent breaches to specity. These two
individuals were merely the victims of the slow, opaque nature of administrative
action: while awaiting the various administrative passages and decisions, these
two clients passed from being employed to being unemployed, with the result
that they were incapable of complying with the requirement of financial inde-
pendence that is a stipulation of the law.

In conclusion, despite all the clients’ efforts to achieve results, the procedure of
naturalisation seems to have been an obstacle course to these applicants, because
of the combination of personal factors (the applicants had to be up to date with
the payment of their taxes, know the local language and demonstrate a certain
degree of integration or assimilation) and of contextual factors. These latter
include the difficulty they encountered in understanding the procedure and in
responding in good time to the administration’s implicit expectations.

Although the procedures in question were administrative and not legal pro-
ceedings like the ones analysed in Chapters 4-7, it comes spontancously to imag-
ine that, if clients were to play a more active role in the procedure, for example
making use of methods of accompaniment in the construction of their dossiers,
as well as guaranteeing a greater understanding of the practices used, an accelera-
tion of the procedures and a reduction in the costs entailed, this could doubtless
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contribute to an increase in confidence among foreign clients and more in gen-
eral among citizens vis-a-vis the state and its institutions.

Lastly, when it comes to drawing a comparison between how initiatives are
taken by clients who act in their own context (Chapter 7) and in a foreign context
(this chapter), it would seem that the mechanisms for raising awareness about
how the law functions, with its specific characteristics, its opaqueness and its local
practices, are in fact the same. Of course, when a client acts in a context that is
foreign to her/him, there are more obstacles to be overcome, for reasons that are
intrinsic to her/his civic status and to the duties and expectations that come with
it, making all the related proceedings more onerous in terms both of time and of
the resources that have to be invested.
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Section I1I — Improving justice for vulnerable people

9 Collaborative lawyering
with vulnerable clients

Asylum seekers’ stories

In this last chapter, I shall focus my thinking on two cases of clients in situations
of vulnerability: Amenze and Margaret, who came to Italy from Nigeria, the first
to escape from a forced marriage and the second to break free of forms of sexual
exploitation. The attempt is to illustrate what vulnerability consists of in these
specific cases, that of clients coming from a cultural context that is very far from
guaranteeing human rights and gender identity. The more general aim of the
analysis is to understand the extent to which these clients’ condition of vulner-
ability — due to their personal stories, their contexts of origin and their level of
education — can be countered by enabling them to be ‘legal actresses’ on a par
with other clients who, as ‘natives’ (Chapter 7) or ‘foreigners’ with a less fragile
status than those of asylum seekers (Chapter 8), are already initiated to the main-
stream culture and the institutions of their host countries.

1. Introduction

In Chapter 7, I highlighted the gap between the legal agentivity of clients like
Viviana and Carlo — actors who were well entrenched in the social and cultural
fabric and capable of finding solutions to their cases — and clients like Michele,
who ended up paying the price of a disciplinary dismissal for his lack of familiarity
with the context of his work and life. I then showed how the gap between the
spontancous story and the legal story increased when the protagonist is a for-
cigner, like Line (Chapter 8), for example, who took some twenty years to obtain
recognition of her status as a citizen in her host country (Switzerland), despite
having grown gradually more familiar with the local institutions and culture. The
experiences of the other foreign clients were not very different: although Charles
and Kirin exhibited methods of “legal agentivity” that were not very distant from
those used by Line in seeking to understand and comply with the expectations
of public administration, they nevertheless displayed less propensity for accepting
the compromises and adaptations that, rightly or wrongly, the system expected of
them. These are results that, taken as a whole, throw light on the hiatus that can
exist between the culture of the institutions and the culture of individuals and
between public narrations and private narrations (Daiute, 2018; Linde, 2001), in
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particular the narrations of people coming from unfavourable social and cultural
contexts.

Starting from the premise that narrative practices and familiarity with the (both
social and legal) norms evolve and develop together, I intend to show what hap-
pens when credibility is not given to the voice of asylum seekers or they are
incapable of expressing their experiences adequately when faced with the com-
mittees and other organs deputed to assess their cases, either because they have
no narrative skills or for other reasons. From the standpoint of the issue of access
to justice, I shall argue the thesis that the possible development of a socio-clinical
model of research and action, based on a narrative approach, may furnish more
vulnerable clients with parity of opportunity with others in familiarising them-
selves with the norms, procedures and expectations of the institutions of their
host countries, providing them with tools — such as narrative devices — for mediat-
ing their positions with regard to society.

In order to provide a tangible example of what might happen in practice, I shall
furnish a brief version of the stories of Amenze and Margaret. One of the ele-
ments in common to these two stories is the fact that responsibility for protecting
the clients legally and socially was taken on by a lawyer who is active in defending
the rights of foreigners and by social workers committed to the anti-trafficking
programme in Campania (the Dedalus social co-operative, based in Naples).!
These are forms of legal, human and social protection that mark an important
stage in the process of lawyering — what Lopez (2017) has been describing as
“collaborative lawyering” since the 1990s but which existed in related forms with
different labels at earlier periods — in which clients, lawyers and voluntary associa-
tions work together to identify vulnerable people and their needs and to defend
them (Galowitz, 2012). These forms of collaborative lawyering suggest ways for
a more generalised appraisal of the possibility of developing methodological tools
to help people (lay/vulnerable) to engage in problem-solving, supporting their
participation in legal settings.

The chapter has the following structure. It first describes the normative frame-
work that governs international protection in Italy (par. 2 and 2.1). On this basis,
it reconstructs the administrative and legal route taken by Amenze, who was only
recognised as deserving international protection after going through three levels
of the courts (par. 2.2). It also proposes a brief fragment of the story of Marga-
ret, a victim of trafficking and of prostitution, and of the administrative route on
which she embarked with the support of Dedalus (par. 3). The chapter ends with
a proposal to make more conscious use of storytelling as a tool for supporting
vulnerable clients, in a socio-clinical space shared between researchers, profes-
sionals (attorneys, judges, voluntary associations) and clinical students (par. 4).

1 The Dedalus social co-operative, established in Naples in 1981 to give a voice to those who
have none because they are emarginated, fragile or different, in a word, vulnerable, deals in
particular with issues concerned with flows of migration and the rights and duties of migrants
as they make their way towards emancipation and citizenship.
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2. The institution of international protection: towards
new forms of collaborative lawyering

As I already mentioned previously, the two cases of Amenze and Margaret that
I shall describe here come under the heading of international protection. Both at
international level and in the Italian legal system, the identification and recogni-
tion of the status of refugee are particularly arduous. In order to be credible, the
applicant’s story has to comply with two sets of parameters: it must be consist-
ent in itself and it must correspond to what is known as COI (country of origin
information). As I indicated in Chapter 3, this latter may be compiled by expert
fact-finders belonging to specialised units created ad hoc by individual coun-
tries or be information that is commonly available from the official sites of such
organisations as the United Nations High Commission for Refugees (UNHCR).
The function of COl is to answer the following question: do the place, the event
and the traditions that the asylum seeker mentions truly exist and do they fit the
given description? As Damian Rosset has explained (2017):?

The RSD process thus requires two types of knowledge: highly specific, ad
hoc information to deal with the specificities of the individual case on the
one hand and, on the other hand, general accounts about the situation in
the countries of origin. COI units provide both types of knowledge (Gibb
and Good, 2013; Engelmann, 2015). However, the legal assessment of this
knowledge (deciding whether, according to the general information, risk-
groups exist and whether, according to the specific information, the applicant
belongs to one such group) relies on caseworkers in asylum administrations
and judges in asylum appeal courts. Contrarily to the ad hoc knowledge
generated by each asylum application, the general assessment of a country’s
situation is often a more stable knowledge. In several countries, the highest
courts in the asylum system produce decisions including specific interpreta-
tions of the situation in countries of origin.

With respect to this dual process for ascertaining the facts, in Italy as in other
countries, the trend is toward a predominance of the general information of the
COI over the individual case. In other words, should the versions of the facts as
narrated by the client fail to coincide with the country of origin information, the
COlI is likely to take precedence over the story told by applicants, who are not
always in a position to prove the truth of what they tell. In practice, this gap may

2 Damian Rosset, Manuscript on file with the author. The author considers the case of Syrians
seeking asylum in Switzerland. The procedures that apply to this kind of people envisage that
the status of refugee is attributed on the basis of reports provided by fact-finders about the
real situation of the asylum seekers in their country of origin: the applicants’ credibility and
the justifiability of their applications are appraised in the light of analyses conducted by fact-
finders, which may contradict the information furnished by the applicant and that are difficult
to disprove, despite the possibility of lodging an appeal, because their value is binding.
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often be bridged by the obligation to verify the information, a burden of proof
that in Italy is not borne by the asylum seeker alone, but also by the examiner.
This means that not only the interested party, but also the person conducting the
investigation (at the level of the territorial committee or of the judicial authority,
in the case of judicial proceedings) may take steps to prove the facts in a different
way. This may well lead to the COI being discredited or relegated to an inferior
status compared to the story told by the asylum seeker and to the particular case
in question.

The efforts made by social workers and/or attorneys who work to protect
the rights of foreigners, who mobilise forms of expertise commensurate to this
kind of clients’ vulnerability, can be classified under the heading of this com-
plex method for describing the paths followed by asylum seekers. This could be
described as forms of collaborative lawyering (Lopez, 1992, 2017), triggered by
the circumstances that European law governing the field of asylum provides for
a series of measures aimed at accommodating vulnerable migrants, such as the
victims of human trafficking or of other serious forms of psychological, physical
or sexual violence. Hence the need to adapt humanitarian, social and legal devices
to some of the peculiarities of this category of clients: guaranteeing conditions of
accommodation suitable for specific situations (e.g. gender or disability), provid-
ing pertinent legal advice, providing an interpreter capable of acting as cultural
mediator in the broad sense and providing medical or psychological assistance
(D’Halluin, 2016).

What makes the presence of these intermediaries in this kind of procedure
priceless is thus the type of client. Given that these people come from countries
where the protection of human rights is hardly ever guaranteed and customary
law takes precedence over formal law, and considering the traumatic nature of
the events they have experienced, relationships with these clients may be par-
ticularly fraught with difficulty if they are not always aware of the fact that they
are victims, nor even of their rights. The primary task of non-lawyers is therefore
to act as cultural mediators in the broad sense, aiming on the one hand to instil
a minimum of legal awareness in their clients about how norms and procedures
function in their host country and, on the other, to build a relationship of trust
with social and legal workers. The purpose here is to enable them to identify as
victims and help them build a plausible, credible version of their story, so that it
will be worthy of legal recognition.

A variety of intermediaries has thus ended up taking on these roles in the field
of international protection. They may be volunteers who are not lawyers or also
fully-qualified attorneys committed to defending those who are most vulnerable.
In this latter case, we also talk in terms of “cause lawyering” (Lejeune, 2011),
since these practitioners’ specialised knowledge in defending the cause of certain
social groups benefits from their legal competence, but also from their political
commitment, making as effective as possible an action possible (Israél, 2009;
Miaz, 2018).

I shall show how these forms of collaborative lawyering can be articulated in
practice by illustrating the cases of Amenze and Margaret, describing what the
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attorney’s role comprises in acquiring the information that makes the client’s
story specific and plausible, the role played by voluntary associations in contrib-
uting to the asylum seekers’ processes of integration and socialisation, and how
these diverse people contribute or may contribute to empowering the perfor-
mance of (vulnerable) clients in the procedures that involve them.

2.1. International and domestic legislation

The foremost international norm governing applications for international protec-
tion is the Refugee Convention, approved in Geneva on 28 July 1951, relating to
the status of refugees. In Article 1, section A subsection 2, the Convention states
that the term “refugee” shall apply to any person who:?

Owing to well-founded fear of being persecuted for reasons of race, reli-
gion, nationality, membership of a particular social group or political opin-
ion, is outside the country of her/his nationality and is unable or, owing to
such fear, is unwilling to avail her/himself of the protection of that country;
or who, not having a nationality and being outside the country of her/his
former habitual residence as a result of such events, is unable or, owing to
such fear, is unwilling to return to it.

The definition of the procedure for identifying the status of refugee is then left
up to the contracting states. In Italy’s domestic legislation, Art. 2, s. 1, of Legis-
lative Decree N° 25 dated 28 January 2008 provides the following definition of

.4

“refugee”:

Citizen of a non-European Union Member State who, for a fear of being
persecuted for reasons of race, religion, nationality, membership of a particu-
lar social group or political opinion, is outside the territory of the country
whose citizenship (s)he holds and is unable or, owing to such fear, unwilling
to avail her/himself of the protection of that country, or who, having no
nationality, is outside the territory where (s)he formerly had her/his habitual
residence and, by reason of the same fear as that specified above, is unable or,
owing to such fear, unwilling to return to it.

In Italy, an application for international protection should normally be pre-
sented to the office of the border police or to the guestura, or main police sta-
tion, with competence for the place where the applicant resides and should be

3 As amended by the Protocol approved in New York on 31 January 1967 and ratified in Italy
with Law N° 95 dated 14 February 1970.

4 Ttalian Legislative Decree N°© 25, dated 28 January 2008, transposes European Directive N°©
2005/85/EC containing minimum standards for the procedures applied in Member States
for the purpose of recognising and revoking the status of refugee.
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addressed to the Territorial Committee for the district where the asylum seeker is
located (Articles 3,4 and 26 of Legislative Decree N° 25 dated 28 January 2008).
According to the Art. 8, it is then examined:

In the light of precise and up-to-date information about the general situation
pertaining to the asylum seeker’s country of origin and, where necessary,
of the countries through which (s)he transited, drawn up by the National
Committee on the basis of data furnished by the UNHCR (United Nations
High Commission for Refugees), by the EASO (European Asylum Support
Office) and by the Ministry of Foreign Affairs, also with the assistance of
other human rights protection agencies and organisms operating interna-
tionally, or in any case acquired by the Committee itself.

A crucial stage in ascertaining the status of refugee or, as an alternative, the status
of subsidiary protection,® is the “personal interview” (Art. 12 Legislative Decree
N° 25, 2008), which takes place in the presence of a member of the Committee
“paying due attention to the personal or general context in which the application
arises, including the applicant’s cultural origin or vulnerability” (Art. 15 Legislative
Decree N° 25, 2008). According to Art. 13 of Legislative Decree N° 25, 2008,
during the interview, “the applicant is guaranteed the possibility to express in an
exhaustive manner the elements employed as a foundation for the application”, as
provided for in Art. 3 of Legislative Decree N° 251, 2007. Described as “Examina-
tion of the facts and circumstances”, this article specifies in section 1 that:

Together with the application for international protection or in any case as
soon as they become available, the applicant shall present all the elements
and the documentation necessary for justifying said application. The exami-
nation shall take place in co-operation with the applicant and shall concern
all the significant elements of the application.

In section 5, in addition, the article specifies that®:

Should any of the elements or aspects of the declarations made by the appli-
cant for international protection fail to be supported by evidence, they shall be
considered truthful if the authority competent for deciding on the application

5 Art. 2, section 1, subsection g) of Legislative Decree N° 25, 2008, defines the “status of
subsidiary protection” as “recognition on the part of the state of a foreign citizen as a person
admitted to subsidiary protection, pursuant to the acceptance of the application for interna-
tional protection, in accordance with the procedures defined by this decree”.

6 Italian Legislative Decree N° 251, dated 19 November 2007, transposes European Directive
2004,/83/EC containing minimum standards for attributing the qualification of refugee or
of person otherwise in need of international protection to a citizen of a third country or a
stateless person, together with minimum standards governing the content of the protection
thus recognised.
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believes that: a) the applicant has made every reasonable effort to describe the
application in detail; b) all the relevant elements in her/his possession have
been produced and a suitable reason for the absence of any other significant
clements has been furnished; ¢) the declarations made by the applicant are
considered consistent and plausible and do not contradict the general and
specific information relevant to her/his case as available; [. . .]; e) from the
checks pursued, the applicant has been found to be generally reliable.”

Considering the particular nature of the situation, caused by the geographi-
cal and cultural distance between the place where the facts presumed are said to
have taken place and the country where the application is examined, and faced
with the possible lack of documentary and other types of evidence to confirm
or support the applicant’s statements, there is a general lessening both of the
burden of proof and of the examiner’s duty to take steps to ascertain the infor-
mation provided. In the absence of evidence in the strict sense of the term, the
applicant’s statements are thus considered to be truthful if they are found to be
“consistent and plausible” and do not contradict both the general information —
i.e. the COI — and the specific information about his case.

Research entitled Beyond Proof: Credibility Assessment in EU Asylum Systems®
conducted by the UNHCR identifies the following credibility indicators used for
the purpose of reducing the margin of subjectivity in assessing the credibility of
the facts described by asylum seekers:

a) sufficiency of detail and specificity;

b) internal consistency of the oral and/or written material facts asserted by the
applicant (including the consistency of the applicant’s statements with sup-
porting documentary or other evidence submitted by the applicant);

c) consistency of the applicant’s statements with the information provided by
family members and /or witnesses;

d) consistency of the applicant’s statements with available specific and gen-
eral information, including consistency with country of origin information
(COI) relevant to the applicant’s case;

¢) plausibility and

f) the applicant’s demeanour.

In addition, the UNHCR has specified that the COI must be used to support
the objective, impartial individual examination of the application. It must be

7 Article 3 of Legislative Decree N° 251, 2007 is in line with the Handbook on Procedures and
Criteria for Determining Refugee Status, published in Geneva by the United Nations High
Commission for Refugees in September 1979. The Handbook (p. 32, par. 196) states that
“while the burden of proof in principle rests on the applicant, the duty to ascertain and evalu-
ate all the relevant facts is shared between the applicant and the examiner”.

8 www.unhcr.org,/51a8a08a9.html (website consulted on 5 April 2018).
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independent, reliable, objective, precise and up to date and must come from
diversified sources.

Meanwhile, the system used in Italy to verify the prerequisites for recognising
the status of refugee, including the stipulation of the value and the role of inter-
national law as superior to domestic law, was clarified by a decision handed down
by the Court of Cassation in 2008 (N° 27310). Among other things, the Court
established on that occasion that Art. 3 of Legislative Decree N° 251 dated 19
November 2007, transposing the European Directive (as mentioned previously),
reinforces and enhances the powers of investigation vested in the judge, recognis-
ing that:

The examining authority plays an active and complementary role in investi-
gating the application, separate from the principle of party disposition inher-
ent in the ordinary judge at civil law and free of preclusions or procedural
obstacles, with the possibility to acquire information and obtain all the docu-
mentation available for the purpose of verifying the existence of the condi-
tions for international protection. [. . .] As a result, this outlines a marked
enhancement of the unofficial investigative powers first of the competent
committee and then of the judge, who is responsible for co-operating in
ascertaining the conditions that entitle a foreigner to benefit from interna-
tional protection, while also on her/his own initiative obtaining the informa-
tion necessary for learning about the legal order and the political situation
in the country of origin. In this respect, the diligence and good faith of
the applicant are substantiated as elements that complement the insufficient
framework of evidence, with clear reference to the ordinary rules governing
the burden of proof established by the legal codes in force in Italy.

Lastly, the Court recognised that the scope of the unofficial powers attributed
to the judge is reiterated in Legislative Decree N° 25, dated 28 January 2008,
transposing European Directive N° 2005,/85/EC (containing minimum rules
for the procedures applied in Member States for the purposes of recognising and
revoking the status of refugee and later amended by the Legislative Decree dated
3 October 2008), which also vests responsibility in the committee for ensuring
that constantly updated country of origin information is provided to the judicial
organs tasked with pronouncing on appeals against negative decisions.

In view of the plurality of the sources and the people who are called into
account to define the credibility of the asylum secker’s story, we can state that
we are dealing with forms of collective problem-solving and of collaborative
narrative.

2.2. The case of Amenze

The first case I shall analyse here is that of Amenze, which comes within the scope
of international protection as a result of gender-related persecution. The case is
interesting because it offers an opportunity to illustrate the gap that may develop
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between information about the country of origin that circulates with the strength
of authority and the specific story of the applicant, showing on the one hand the
tendency among assessing organs to prioritise the former over the latter and, on
the other, how an asylum seeker, assisted by an attorney, can take steps to prove
that the facts are different.

2.2.1. The story in summary

Amenze is the pseudonym adopted by this attorney to keep the case anonymous
during his presentation. In Benin dialect, Amenze means “stream water”. In fact,
if we observe the story as described in the minutes of the hearing, Amenze made
no attempt to make her story coincide with the typical stories concerning her
country of origin. For this reason, her story can be described as ‘transparent’, just
like the stream water of her pseudonym.

Amenze fled her country (Nigeria), not for political or racial reasons, nor to
escape from armed conflict or anything of that kind, but for questions related
to her gender, since her father had promised her hand in marriage to an old
man, against her will. Amenze fled her home first and then left her country
to get away from the arranged marriage and her father’s death threats. When
she reached Italy, the territorial committee that gave her a hearing found her
story to be incongruous and expressed doubts about “the plausibility and gen-
cral reliability of the statements made”, holding that her fear of persecution was
not well-grounded as intended by Art. 1 of the 1951 Refugee Convention. It
therefore rejected her application for international and humanitarian protection
under Legislative Decree N° 286,/98. Amenze, assisted by a lawyer, appealed the
decision of the committee, first before the civil court, then before the Court of
Appeal, asking for the status of political asylum to be recognised or, on a lesser
level, that of subsidiary protection. At both instances, her appeal was rejected, so
that Amenze decided to engage a different lawyer to lodge a further appeal with
the Court of Cassation, where it was admitted. It was this second lawyer, whose
chambers are in Naples, who provided me with information about the case, in the
course of a lecture held during the latest edition of my course on “Clinical-legal
training” (spring 2018), devoted to safeguarding foreigners.

2.2.2. The administrative and legal path

My intention now is to describe Amenze’s administrative and legal path in the
light of this normative framework. The first step — the hearing before the territo-
rial committee — produced a negative result. The reasons given by Amenze for
escaping can be found in a passage from the minutes of the territorial committee:

My father wanted to oblige me to marry a friend of his who was a mem-
ber of the same fraternity, called Ogboni. I went to stay with my aunt.
After I escaped, my father drove my mother out of the house, saying that
he wold not allow her to come back if she failed to convince me to marry



Lawyering with vulnerable clients 273

his friend. My mother went to stay with her family, but my father [. . .]
sent people there on two occasions to check whether I was also there.
These people turned the whole house upside down [. . .] then, as I was
not there, they shot my mother in the arm [. . .| some neighbours came
running and took my mother to the hospital, but my mother did not have
the money to pay for her care [. . .]. After this episode, my aunt [. . .]
started saying we should save the money to leave for Libya, as my father
persecuted me and would not leave me alone [. . .].

(Excerpt from the minutes of the Committee, dated March 2014)

Amenze gave no other reasons by way of justifying her application for interna-
tional protection, except that of having avoided an attempt at forced marriage,
with the consequence that she was obliged to run away, so as escape persecution
by her father. Yet the territorial committee felt that this justification was not
enough for it to consider that Amenze’s story deserved recognition. Here are
some of the arguments advanced by the committee:

CONSIDERING that the general nature of the story as told and in some
aspects its incongruence raised some doubts about the plausibility and
the general reliability of the statements made, in particular:

e the question concerning the forced marriage comes across as not
very credible, as the applicant has stated that she continued living
in her father’s house for two years — despite his having threatened
her and wanting to oblige her to marry — even though she continued
to refuse to marry the man of her father’s choice;

e the fact that her father [. . .] did not think of searching for her at
her maternal aunt’s house is also not very credible.

HOLDING, for the reasons described above, that substantial doubt has
emerged in relation to the credibility of the story as told and that no
elements are believed to exist for considering as well-founded the fear of
persecution as per Art. 1 (A) of the 1951 Refugee Convention [. . .], decides
not to recognise international protection and rejects the above application.

(Excerpt from the minutes of the Committee, dated March 2014)

Amenze appealed against this decision to the court, with the assistance of a
lawyer. The court rejected her appeal, justifying its decision with a certain orien-
tation in jurisprudence and reiterating that the premises for detecting the status
of refugee are:

The socio-political and normative condition of the country of origin
and the correlation between said condition and the specific position of
the applicant [. . .] detecting the situation of persecution of those who (for
reasons of race, membership of a particular social group, political opinion or
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religious belief, or for reason of their own tendencies or lifestyle) probably

risk sanctions against their physical integrity or personal freedom (cf. Cass.
20.12.2007, N°© 26822).

(Excerpt from the decision of the court of first instance,

dated October 2014)

In this case, the court therefore felt that, by correlating the applicant’s specific
situation with the political, social and normative conditions of Nigeria, no ele-
ments emerged on which the recognition of the status of refugee could be based.
The substance of its ruling was that “the affair [. . .] concerns private questions
(the applicant fled Nigeria because she did not want to marry a friend of her
father’s) and not in fact any violence or degrading treatment for religious, politi-
cal or racial reasons” (ibid.).

Moreover, the court also held that it did not find the conditions for subsidiary
protection, in particular the ‘serious damage’ defined by Art. 14 of Legislative
Decree N° 251, 2007, related to: a) a death penalty or a sentence decreeing its
execution; b) torture or any other form or sentence of inhuman or degrading
treatment detrimental to the applicant in his/her country of origin; ¢) a serious
and individual threat to life from indiscriminate violence in a situation of internal
or international armed conflict.

The court’s decision was then confirmed by the Court of Appeal with largely
similar reasons, since it shared the motives stated by the judge of first instance,
who had decided that the premises for recognising the status of political refugee in
accordance with Art. 13, s. 5 of the Legislative Decree did not exist. In this case,
the Court of Appeal considered that the reasons for Amenze’s escape related to

Private violence that cannot be related to violence or degrading treat-
ment for religious, political or racial reasons. [. . .] There are therefore
no concrete elements for holding that, were the applicant to return to
her country of origin, she would be subjected, by the authority of the
state or by any other exercising control over the territory, to persecution for
political, religious or racial motives.
(Excerpt from the decision of the Court of Appeal,
dated September 2015)

Since she had had no success in the first two instances, Amenze decided to
play the last card in her hand, lodging an appeal with the Court of Cassation,
although for this purpose she engaged a different attorney, who is well known
in the field of defending the rights of foreigners. The first element that this
new attorney highlighted in the appeal was the inadequacy of the investiga-
tion, which was based on the rule of subjective credibility, without putting what
happened to the asylum seeker into the context of the situation in the country
(as per Art. 8 of Legislative Decree N° 25, 2008). In his introduction to the
appeal to the Cassation, the attorney mentioned that the committee’s decision
had already been subject to an appeal lodged with the Court of Catanzaro and
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that a further appeal had been lodged against that court’s decision to reject the
application, with the motivation that the judge had not co-operated in ascertain-
ing the facts in question in the case and had merely expressed a belief about the
supposedly ‘private’ nature of what had happened. In addition, the application
for subsidiary protection had been rejected on the basis of arguments that were
not grounded on the results of the investigation, but only on the rule of subjec-
tive credibility.

The attorney therefore asked for the appealed decision to be thrown out both
for error in the decision-making process (error in iudicando) and for procedural
errors (error in procedendo). With regard to the first kind of error, the attorney
complained about the lack of co-operation on the part of the Court of Appeal in
ascertaining the conditions that would have enabled it to recognise the existence
of the premises for according the status of refugee and, as an alternative, sub-
sidiary protection. The court had in fact argued that the events narrated before
the committee did not concern the political, social and normative conditions of
Nigeria, but episodes of private violence that could not be related to violence or
degrading treatment for religious, political or racial reasons. According to the
attorney, this reasoning was faulty because the Court had confused the prem-
ises for according the status of refugee with the ones of relevance for recognis-
ing subsidiary protection, reducing the motives of persecution (race, religion,
nationality, membership of a particular social group or political opinion) to the
sole motives of race, religion and political opinion. In actual fact, however, Art. 8
of Legislative Decree N° 251 /07 provides for the motives of persecution to
include also membership of a “particular social group”. This group comprises
“members who share an innate characteristic or a common history that can-
not be changed”. In addition, “as a function of the situation in the country of
origin [. . .] due account is given to considerations of gender, including gender
identity”. When calling attention to the error at law (error in iudicando), the
attorney underpinned his arguments with the Istanbul Convention, 2011, which
came into force on 8 August 2014, adopting legislative measures to guaran-
tee that gender-based violence against women can be recognised as a form of
persecution under Art. 1, A (2) of the 1951 Convention relating to the status
of refugees. Thus, the attorney argued that Amenze had escaped from Nigeria
because of her:

Well-founded fear of being a victim of gender violence, this being the
reason why her status of refugee should be recognised [. . .|. This kind of
persecution was not the subject of any investigation on the part of the
Court of Appeal, which, by reducing the motives of persecution to reli-
gion, race and political opinion, failed to assess the danger of persecu-
tion related to gender identity in a context (that of Nigeria) of endemic
violence against women (even featuring predatory behaviour on the part of
state officials and the police: Amnesty International, Nigeria Annual Reports
2011, 2012, 2013, 2014-2015 and 2015-2016).

(Excerpt from the appeal to the Court of Cassation, dated March 2016)
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The second error pointed out by the attorney (error in procedendo) concerned
the court’s failure to pronounce on the application for recognition of the right
to subsidiary protection as a consequence of serious harm, as defined by Art. 2,
section g) and Art. 14, section b) of Legislative Decree N° 251, 2007. According
to the attorney, the court neither examined nor pronounced on the specific issue
of the risk of serious harm caused by inhuman and degrading treatment (Art. 14,
section b) deriving from Amenze being obliged to contract a forced marriage in a
context of absolute absence of safeguards on the part of the authorities, such as to
justify the recognition of subsidiary protection as per section b) of Article 14. In
this way, the court failed to comply with the duty to co-operate in the investiga-
tion vested in the international protection judge.

On the basis of these arguments, the Court of Cassation accepted the appeal
for both errors, stating that the previous instances had unjustifiably restricted
the scope of the motives of persecution of relevance for the purposes of recog-
nising the status of refugee, “excluding the relevance of the persecutory behav-
iour attributable to membership of a particular social group and in the case
in hand excluding the relevance of behaviour attributable to gender identity”
(excerpt from the decision of the Court of Cassation, dated March 2016). The
court thus held to be well-founded the application for recognition of humani-
tarian protection, about which the previous judge had not expressed her,/him-
self, thus committing an error in procedendo. In conclusion, according to the
Court:

The appeal is well-founded, as the Court of Appeal decision did not
assess whether the practice of forced marriage constitutes an accepted
social practice in the applicant’s country of origin, nor did it consider
that, for the purposes of subsidiary protection, the obligation to con-
tract an unwanted marriage constitutes a serious breach of dignity and
thus degrading treatment that integrates a serious harm whose threat,
for the purposes of recognising this measure, may also originate in subjects
other than the state when the public authorities or the organisations that
control the state or a substantial part thereof either cannot or do not want
to furnish adequate protection (decision of the Civil section VI-1 of the
Court of Cassation, N° 25873, dated 18 November 2013). Nor, lastly, did
it consider the jurisprudence of legitimacy, which states that the right
to subsidiary protection cannot be excluded by the circumstance that
the agents of the serious harm to the foreigner are private subjects if
there is no state authority in the country of origin capable of furnishing
her with adequate and effective safeguards, with the consequence that it
is incumbent upon the judge to conduct an unofficial check of the current
situation in said country and thus of the potential pointlessness of lodging
an application for protection with the local authorities (decision of the Civil
section of the Cassation N° 15192, dated 20 July 2015).
(Excerpt from the decision of the Court of Cassation,
dated December 2016)
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The case of Amenze, which had a positive conclusion thanks to the attorney’s
consolidated experience in this field of the law and to the adequate investiga-
tion he conducted personally into the political and social situation of her client’s
country of origin, is a typical example of how the story told by a (vulnerable)
client risks being overwhelmed by routine decisions where general country of ori-
gin information (COI) is given precedence over the voice of a client like Amenze.
According to the description tendered in its minutes by the territorial committee,
we can confirm that Amenze’s story was “pure and simple”, just like the meaning
of her pseudonym.

In addition to highlighting the dynamics whereby the COI tends to overlap
and overwhelm the individual’s story, an analysis of this case also raises a number
of further issues that range from the problem of the gap between the strength of
the person’s story and its credibility compared to that of the judging authority,
to the true ability of vulnerable clients to represent themselves and to be heard in
the procedure of the hearing.

These are issues to which I shall return in the general conclusions to this
chapter, where I shall discuss the possibility of making use of storytelling as an
effective tool of client empowerment. In terms of judicial protection, Amenze’s
experience also offers a glimpse of the serious gap in gender identity protection
in the application of legislation governing international protection as exercised
by the judging authorities involved in the case. Ever since the cighties, it has
actually been a well-established fact, both in academic literature and in inter-
national debate about asylum procedures, that breaches of human rights have
a different impact on men and on women. This has led to amendments in the
legislation of many countries, which have started taking gender-based persecu-
tion into account as coming under the heading of membership of a given social
group (Miaz, 2014).

3. Sexual trafficking and exploitation: the problem
of identifying the victims

In the framework of the asylum procedure, the Italian legal order furnishes
special protection to victims of trafficking as vulnerable individuals in the pro-
cedure for recognising international protection (Art. 2, sections h-b, Legislative
Decree N° 25/2008). For this category of people, Italian law provides that
priority be given to the examination of their application for international pro-
tection, with the possibility to access the emergence, assistance and social inte-
gration programme as stipulated in Art. 18 of Legislative Decree N° 286,/98.
In the framework of this procedure, a significant role is played by voluntary
associations like Dedalus, mentioned previously, which works officially in Italy
on an anti-trafficking programme. In addition to contributing to identifying
the victims, Dedalus accompanies them in the process of social integration
that is also functional to the acceptance of their applications for international
protection.
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Trafficking is construed as forced and involuntary prostitution and is defined
by Art. 3 of the United Nations Protocol to Prevent, Suppress and Punish Traf-
ficking, adopted in 2000, as:

The recruitment, transportation, transfer, harbouring or receipt of persons,
by means of the threat or use of force or other forms of coercion, of abduc-
tion, of fraud, of deception, of the abuse of power or of a position of vulner-
ability or of the giving or receiving of payments or benefits to achieve the
consent of a person having control over another person, for the purpose of
exploitation. Exploitation shall include, at a minimum, the exploitation of
the prostitution of others or other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude or the removal of
organs.

For the purposes of protecting victims of trafficking, identification is the first
delicate step towards organising adequate protection and assistance.” In Italy,
the procedure takes place in two phases: a preliminary phase comprises a first
analysis of the circumstances that could contribute to considering that the person
in question is a victim of trafficking. Conducting this preliminary identification
is the task of the forces of law enforcement, the border police, health personnel
and the territorial committees. After conducting the preliminary identification,
the territorial committee sends details about the possible victims of trafficking
to organisations like Dedalus, which are responsible for protecting them. This
is because, according to Art. 18, section 3b, of Legislative Decree N° 286,98,
the interviews have to be conducted by qualified and especially trained person-
nel (belonging to social organisations, which may be public or private and which
carry out programmes of emergence, assistance and social integration). These
interviews are held in the presence of a cultural mediator and serve the purpose
of formal identification. When the hearing has been completed, a report is writ-
ten, which is then sent to the territorial committee, which treats it as an official
opinion. The purpose of the report is to enable the committee to pursue the
proceedings for recognising protection. In the proceedings for formal identifi-
cation, the staff involved must collect information of various kinds that comes
under the heading of anti-trafficking indicators: personal data (name, gender,
nationality, country of origin); physical appearance (checking for the presence of
wounds or signs of torture or of fear); living and working conditions and so on.
For example, in the case of women from Nigeria — since 2015 one of the coun-
tries with the highest number of immigrants landing in Italy — anti-trafficking
indicators include the young age of people coming from Nigeria (Edo State or
Lagos), a low level of education, extremely precarious economic conditions and

9 See the European Union Strategy towards the Eradication of Trafficking in Human Beings,
which provides specific, concrete measures for putting Directive N° 2011,/36/EU into
practice.
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membership of a large family, a story of forced marriage with a man who is often
older than the applicant, personal information that does not match with the con-
tents provided in form C3'° and a story that is not very clear or rather inaccurate
about the places visited on the journey. In general, these reports mention the
names of the people to whom the victim was entrusted during the journey or who
obliged them to undertake it. Waiting for them at the other end of the journey
there is nearly always a Madame who promises them a job or some form of recep-
tion, just as a mandatory staging post is the ‘connection house’ in Libya, from
which they have managed to escape or been rescued by a benefactor.

3.1. The case of Mavgaret: “Shall we go on a little part
of this journey?”

Since for a series of reasons it is not easy to identify a victim of trafficking (the per-
son may be controlled by the traffickers, be afraid of reprisals, have little faith in
the authorities or be unaware of being a victim), the work done by social organi-
sations like Dedalus is crucial, also for the purpose of preparing these people to
be examined by the territorial committee that has to decide their fate. Their work
focuses on helping these clients understand the meaning of the administrative
path they have to take: what parts of their story can be relevant for the purposes
of the hearing and how their narrative should be put into the more general politi-
cal, social and legal context of their country of origin.

In these procedures of identification, Dedalus is usually delegated by the ter-
ritorial committee, from which it receives a dossier containing the information
recorded during the first hearing and the form for processing sensitive data (C3).
As already mentioned before, the interview is conducted in the presence of a cul-
tural mediator who speaks the same language as the asylum secker and of a lawyer.
The aim is to piece together a consistent, detailed narrative that will be provided
to the territorial committee responsible for assessing the application for interna-
tional protection. Margaret’s story — of which I only describe here the part that
concerns the process of identification conducted by Dedalus —is a typical one.

In general, victims of trafficking are young Nigerian women who are often
recruited by criminal networks for the purpose of introducing them to the market
for prostitution, with the false promise that they will be able to build themselves
a new life in Europe, with a safe, honest job, while encumbering them with the
burden of repaying a sum of money. This commitment is sealed with a magical
ritual (voodoo or juju) and, if they resist, with threats to harm them or the mem-
bers of their family who have stayed behind in their country of origin.

The process of identifying Margaret undertaken by Dedalus took the form of
a series of interviews that I was able to attend, held in the co-operative’s offices

10 This is the form provided by the Italian police authorities for the purpose of mak-
ing an application for international protection: https://portaleimmigrazione.cu/
modulo-c3-protezione-internazionale /.
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between February and April 2018. What now follows is my own brief description
of some of the phases of these interviews, based on the notes I took during the
meetings and subsequently edited.

The first meeting I attended took place at the beginning of February. Margaret
arrived at the co-operative accompanied by a psychologist from the centre where
she was a guest, of the kind known in Italy by the acronym of SPRAR.!! Before the
interview started, the psychologist informed the interviewers — the mediator, Bar-
bara, and the lawyer, Evelyne — that Margaret had already started a traineeship and
that she would start working with a company in the following week. The lawyer,
who had prepared the setting for the interview and given me permission to attend,
explained to Margaret how it would proceed, emphasising the function and signifi-
cance of the path they were about to embark on together, that of piecing her story
together and orienting it for the purposes of the interview she would have with
the committee, which was due to meet Margaret several months later. Evelyne also
underlined the importance of building a story that would give her a better chance
of obtaining the status of refugee, explaining that recognition of asylum is based on
the premise that that there are good reasons for believing that the applicant would
be running a serious risk if she were to return to her country of origin: “We have to
be very accurate in reconstructing your story from when you were still in Nigeria.
We shan’t get it all done today: it’s a complicated job. If we make a good job ofit,
we have a better chance of constructing a story that will lead to a happy ending”.

The lawyer, Evelyne, then asked Barbara to explain to Margaret that “we are
here for her: she can ask us anything she wants if she has any doubts”. Barbara,
speaking partly in English and partly in her own language, added: “you must con-
vince them about the risks you are going to face, you must show solid reasons.
It’s not a problem if you don’t remember: feel free and relax”.

Both asked Margaret to confirm her identity, although they also mentioned
that the information could still be corrected during the hearing with the commit-
tee. Margaret confirmed that the information was correct. The lawyer then asked
her for information about her family in Nigeria, which seemed to be made up of
nine siblings (two boys and seven girls). Her father had died after a period of'ill-
ness. Margaret grew up on the outskirts of Benin City and did not go to school.
Her mother entrusted her to a woman who had promised to see her through her
studies, but who sent her to work on the land instead. Margaret told how this
woman would wake up in the morning and go out of the house to work, while
she and the other children worked on the land. This story was confirmed by the
state of her hands, which were not those of a person of her age (about twenty),
but were deformed by hard labour.

11 SPRAR stands for Sistema di protezione per vichiedenti asilo e rifuginti (System of protec-
tion for asylum seekers and refugees), which comprises the network of local authorities that
guarantee systems of ‘integrated hospitality’. These are not restricted to providing food and
lodging, but also furnish information, accompaniment, assistance and orientation, by build-
ing individual paths towards socio-economic inclusion (www.sprar.it/lo-sprar).
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Evelyne, asked her for how many years she had been fostered out in this way.
The answer was for five years: she was eighteen years old when she left the woman.
Evelyne also asked her whether anyone had come to visit her during this period.
The answer was no, although at one point the foster mother had told Margaret
that her real mother was unwell, whereupon she left to go and visit her in her
own village. After her natural mother died, Margaret went to live with one of her
sisters. This sister’s husband put her in touch with a person who was supposed to
bring her to Italy and then to Belgium, where she would be met by a madam who
would give her a job. Evelyne asked her what proposal this person had made to
her. Barbara translated this question as “what was the promise when you reached
the woman?” Margaret answered: prostitution. In other words, she was aware of
the fate that awaited her, but had nevertheless decided to undertake the journey
that constituted the only chance she had to escape from a situation of poverty and
difficulty. In the meantime, Margaret had become the mother of three children
and was having difficulty taking care of them. Margaret also told how she had
been subjected to a ritual that lasted seven days before leaving for her journey:
they made her go through an examination by a local doctor, they made her take
a shower, they took a sample of her hair and put it all in a pit underground. They
made her swear that she would pay €30,000 once she reached her destination,
threatening her that there would be repercussions for the members of her fam-
ily if she failed. Evelyne asked her more questions about this ritual, which in her
experience does not generally last seven days, and she asked whether Margaret
had been afraid. Margaret answered that she had had no choice: she had to leave
and had done what they asked of her. At this point, Margaret broke down in
tears. Evelyne suggested they interrupt the interview at this stage and continue
the next time, but Margaret asked to continue immediately. Her story progressed
with the description of several stages on her journey, once she had left the start-
ing point of Benin City in the company of three other girls. They travelled in a
bus driven by armed men: when they reached their destination, Margaret and the
other girls were beaten up and raped. Evelyne asked for more details about the
various stages of the journey: “Shall we go on a little part of this journey? Let’s
say we are leaving Benin City.” Margaret took up her story again, specifying that,
after several hours of travelling, the person who was responsible for them had
left them somewhere, giving each of them a number: they were to stay in this
unidentified place until they were called for on the basis of this number. She and
another person then travelled by bus for another two days and reached another
destination. Since there were some gaps in the story, after about two hours of
interviewing, Evelyne suggested stopping and taking it up again another time,
commenting like this: “The journey is a very important stage for piecing the story
together. So we’ll stop now and continue next time.” Margaret showed signs of
impatience and asked how long she would have to wait before the committee
would summon her for the hearing: she had lodged her application in November
of the previous year and three months had already gone by. The lawyer answered
that the waiting time was generally up to one year from the beginning of the
procedure and that the aim was not to rush things, but to do a good job. She
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then observed that Margaret was wearing a gold ring on her left hand and asked
if she was married.

After the interview was over, in a discussion with the psychologist who had
accompanied Margaret, Evelyne expressed her fears about her interpretation of
this element. The psychologist explained that Margaret often absented herself
for three or four days to go and visit someone, a Nigerian man with whom she
seemed to have a relationship and who lived in another city. Both of them (Eve-
lyne and the psychologist) interpreted this situation with concern, as it might
mean that Margaret was once again running the risk of becoming a victim of
trafficking.

At the end of the interview, I asked the lawyer why she had asked certain
questions, such as the ones about certain details of the journey, the better to
understand which elements would be of interest to the committee. Evelyne gave
me some examples of indicators of trafficking, in which the journey is crucial: the
individual’s transfer, her passiveness, the false promises given and the trickery are
all such indicators. She also added that the fact that Margaret had consented was
an element that made her case exceptional and problematic. For this reason, this
clement might be omitted from the report to be sent to the committee or at least
turnished with a circumstantial explanation. To help me get a clearer understand-
ing of what the committee expected, the lawyer gave me the URL of the website
containing guidelines and country of origin information.'?

During the next meeting, which took place two weeks later, Evelyne suggested
that the mediator continue the process of reconstructing the story on her own
with Margaret, in the hope that this would enable Margaret to open up more
casily. Barbara and Margaret once again discussed her identity documents; in
addition, Barbara set the agenda for the meeting by specifying that its aim was to
clarify a series of elements in the story that did not correspond to or match with
the more general narrative. Barbara encouraged her by telling her that there were
gaps (“points we miss”): “They are direct; you must be specific.” “From Nigeria
to Libya, how many days did it take> How long you did stay in Libya? Where?
How did you survive? Did they give you clothes?”

Considering Margaret’s reticence, the mediator tried to encourage her further,
suggesting she think seriously about the consequences of being sent back home,
asking “What happens if you go back?” Margaret answered: “My life would be
worse, nobody could care for my children.” Barbara explained to her that the
questions she would be asked during the committee hearing would be some-
thing like “Why did you leave your country?”, reminding her that the committee
would have to decide whether she would be allowed to stay in Italy: “They will
ask you whether you were capable of defending yourself in Nigeria by going to
the police. The committee has information about Nigeria, they combine infor-
mation. You should be more aware about your country. You must be able to give
an account. There are a lot of gaps we need to fill”.

12 www.ecoi.net (website consulted on 8 September 2018).
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In the third meeting, which took place after another two weeks, Barbara once
again pointed out the need to achieve greater clarity about some of the stages
of the journey, explaining the meaning of the questions better and asking her
to be more precise and concise in her answers. Barbara started showing signs of
impatience, because she and the lawyer had not compiled enough material to
piece the story together: “I am not understanding anything, so what do we do?
You don’t forget the truth because it is your truth, truth is inside you, so you
answer quickly.” Barbara then burst out impatiently in Italian, asking “ma che
stiamo facendo?” (What are we doing here?), then also in English “We are doing
everything we can. I am not responsible because I tried. It is time! Who was that
man? I want the name! What happened between the two of you? Is he the father
of your baby? How long did you stay at that house? Who was he?”

Margaret now started talking in her own language, without stopping, but
alternating her story with bursts of tears. Barbara added the occasional comment
in Italian that enabled me to understand the gist of the story: “She [ the Madame]
brings in seven men every day and takes money for just three weeks.” Since the
reconstruction of Margaret’s story has not yet been written up as an official opin-
ion by Dedalus and the interview with the committee has not yet taken place,
my account stops here at this preliminary phase of the identification procedure.

A retrospective look at these meetings, which constitute good examples of col-
laborative lawyering, enables us to examine the guide role played by Evelyne and
above all by Barbara in reconstructing the path followed by Margaret and focus-
ing on elements in her story that are significant for identifying her as a victim of
trafficking: her poverty and enslavement, both during her earlier life in Nigeria
and again later, during her journey and after arriving in Europe; the opportunity
that Margaret turned to her/them and told them the truth that she did not want
to run the risk of being sent back to her own country, and the need to focus
clearly on the various stages in her journey, their dates and the people she met,
and to formulate the most incisive responses to questions.

The short excerpts from these conversations also show how the kind of ques-
tions evolved from one meeting to the next, becoming more pressing and direct
as the meetings grew ever more intense. In addition, this verbal behaviour was
accompanied by Barbara’s increasing impatience, as she tried to encourage Mar-
garet to tell her story, saying that she had done everything possible to help and
support her in the path she would tread towards the hearing before the commit-
tee. The steps taken by Evelyne, the lawyer, who was only present in the first of
these meetings, were more incisive and restricted to defining the operative and
legal framework.

4. Conclusions

The stories told by Amenze and Margaret enable us to understand certain aspects
and critical points that may be found in the course of fact investigation during
procedures for achieving the recognition of international protection. The recon-
struction of Amenze’s case, in particular, highlights the premise stated at the
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beginning of this chapter, i.c. the tendency for the territorial committee and the
assessing organs to rely in their decision-making on general information about
the asylum seeker’s country of origin, to the detriment of the individual’s story.
Nevertheless, it does also make us aware of the possibility that the gap and the
asymmetry between the story told by the institution, in the broad sense, and that
of the client are bridged and solved by attorneys who specialise in the field of
foreigners’ rights and are capable of taking steps to unearth the correct legisla-
tive sources and adequate information about the country of origin, despite the
general nature of the information available to the assessing organs in Italy, which,
unlike those in other countries, do not have access to ad hoc analyses. The other
shortcoming highlighted by Amenze’s case concerns the failure of the assessing
organs to pay attention to gender identity when applying the legislation govern-
ing asylum.

The vulnerability of this kind of client thus seems to be due to a series of fac-
tors: the type of procedure that attributes greater priority a priori to COI evi-
dence than to the applicant’s own narration, the difficulty involved in the client
understanding and accepting the path that will lead her to the hearing before
the territorial committee, language and cultural barriers, and the asymmetries
that may characterise this kind of interaction in official procedures. Nevertheless,
these are elements that cannot be investigated here in their entirety.

Where I would prefer to focus my attention here is on the vital nature of
the asylum secker’s story and the role it plays in the proceedings of the hearing
before the territorial committee. In the absence of documents and of other forms
of evidence capable of confirming the truth and authenticity of the applicant’s
identity and origins, the cases of Amenze and Margaret illustrate how applicants
base the possibility of obtaining recognition of their status as refugees on their
performance, i.c. on their ability to tell a story that is consistent, plausible and
probable (D’Halluin-Mabillot, 2012, pp. 44—46). Amenze’s case, for its part,
demonstrates that the fact that a story is spontaneous and transparent is not
enough on its own to make it worthy of recognition and protection, because
it is considered to be generic, incongruous and ultimately not very plausible or
reliable. Hence the practice developed by Dedalus of accompanying clients like
Margaret, for example, in the process of identification and in the hearing before
the committee responsible for deciding their status. Although it is based on the
competence and experience respectively of a lawyer and a cultural mediator, this
practice could well be completed by other professionals and specific clinical tech-
niques that hinge on the use of legal narrative.

This, in fact, is the question that I go back to asking here: How can laypeople —
those who are silenced, marginalised or excluded — act successfully within the law
and be heard in legal discourse?

Drawing on the cases of Amenze and Margaret, but also considering the oth-
ers examined in previous chapters — such as that of Line, its duration and the
resources employed to solve it — and channelling this thinking back into a more
general debate about how legal clinics “might be consciously designed” to be
“powerful agents of the progressive transformation of the social world” (Kruse,
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2011-2012), making the inclusion of the powerless in public discourse possible
(White, 1997, p. 607), my aim is to propose designing new socio-legal tools to
achieve substantive justice (Block, 2011). Specifically, as I shall describe in greater
detail in the conclusions to this book, I would propose conceiving of legal clin-
ics as socio-legal spaces to raise different voices “democratically” (Daiute et al.,
2017; Daiute, 2018) and realise effective forms of collaborative lawyering, with
the active participation of lay and expert actors (lawyers, volunteer associations),
in order to address the multidimensional problems faced by the client and to
claborate a common understanding of socio-legal problems, thereby increasing
laypeople’s consciousness and agency in legal settings. Such a space would allow
clients to understand how the legal system works, what the formal and informal
rules are and the practices with which they are expected to deal. In fact, as law-
yering generally demands specific knowledge regarding the relevant audiences,
stories and storytelling practices, my proposal is to train laypeople to adapt their
specific problem-solving knowledge to ‘unfamiliar audiences’. This could be the
case of immigrants living in a foreign cultural and legal system — Line, Charles
and Kirin (Chapter 8) — as well as the case of natives who are not able to deal
with the specificity of the law and the broader system (Chapter 7). Last but not
least, this could also be the case of particularly vulnerable clients, such as Amenze
and Margaret.
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Conclusions

Moving towards new directions
of narrative theory and clinical
legal research

Now that T have reached the end of this process of theoretical thinking,
methodological exploration and case analyses, the time has come to draw some
conclusions.

Presenting itself as typical of a certain postmodernist trend, the law and narra-
tive approach has used methodological rigour to achieve success, riding the wave
of the cultural and narrative turn of the seventies and eighties in such a way as to
define the study of legal narrativity as a useful enterprise and imagine that narra-
tion constitutes a legal category in its own right.

Intended as a contribution to this debate, my research offers a ‘narrative legal
analysis’, highlighting on the one hand a theoretical and methodological path
and, on the other, the basis for a research action that gives due consideration to
voices that are otherwise not heard in legal discourse.

1. Theoretical and methodological paths

In the earlier part of this book, I explained my decision to adopt a narrativist
approach to explore how facts come about within the legal process and how nar-
rations of everyday problems are transformed into legal narrations, so as to be
suitable for shaping a critical path aimed at shedding light on the polyphony of
the voices and the multiple human and social dimensions that animate a case. In
the middle part of this book, the adoption of this approach enabled me to illus-
trate the wealth of social and cultural implications of cases by situating clients’
legal activities in different contexts. At the end of this process, I then imagined
expanding the narrative framework to include the voices of vulnerable clients in
rescarch action projects based on collaborative lawyering.

In particular, my adoption of the paradigm of the “narrative construction of
reality” (Amsterdam and Bruner, 2000; Bruner, 1991, 2002; Sherwin, 1994) as
a lens through which to conduct my investigations enabled me to show how the
construction of legal reality is context-dependent and culturally contingent and
based on the negotiation of meanings within human relations (Daiute, 2014).
These relations take shape through communicative exchanges organised in nar-
rative form, following most of the time typical plots or scripts. Since a narration
depends on culture, it tends to adopt a conventional view, whereby it acquires a
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degree of normativity. Conflicting visions and objectives are often at the origin
of breaches of social or legal norms that legal narration can induce to return to
an ordinary situation or towards the creation of new possibilities (Chapters 4-8).
In this tension between what is already established (by legal institutions) and
what can be achieved (by human interventions), there is unlikely to be any space
for unconventional, unassimilated or excluded voices (Chapters 7, 8, 9). Hence
the usefulness of using the narrative lens to take a closer, deeper look, cap-
turing the implicit and contextual meanings that furnish the backdrop to the
story, and retrieving narrative elements that were omitted from the official sto-
ryline. As the analysis of the interaction between clients and lawyers has shown
(Chapters 4-5), the client’s narrative and the lawyer’s narrative and their co-
constructed narratives contain materials that never appear in the official story or
appear in a new form.

Once the distinction between ontology and epistemology (Ferraris, 2012)
has been clarified and it has been established that only the latter is relevant to
the legal proceedings which create a communicative context including linguistic
codes, procedural rules, rhetorical artifices and interpretative dimensions, nar-
rative comes across as a constitutive process that operates in different ways to
reorient our understanding of traditionally conceived dualities: facts and norms;
theory and practice; individuals and institutions. Thus, if in Frank’s day narra-
tion was generally associated with the linguistic distortions and manipulations
practised by attorneys and witnesses (Frank, 1949), it later came to be analysed
in terms of the consistency and plausibility of the stories told for the purpose of
persuading a jury (Bennett and Feldman, 1981) and, more recently, as a tool for
practising clinical lawyering (Shalleck, 2015) and a parameter for judging. In
terms of clinical lawyering, narrative is on, one hand, the substrate to shape the
lawyer-client relationship through iterative, reciprocal storytelling’ process; on
the other hand, it is the framework and the “glue” (Gaakeer, 2017) to putting
tacts and law together through the elaboration of a case theory between clients
and attorneys.

The result is that we can now attribute additional values to narrations:

e alens for conducting a contextualised analysis of the law, construed as a cul-
tural and human product;

e a method for analysing court proceedings and legal conflicts, construed as
social constructs and dynamic and interactive places, where meanings are
negotiated among legal actors: clients, attorneys, judges, administrators etc.;

e aframework to understand and shape the activities that constitute the client-
lawyer relationship;

e atool to analyse and shape judicial decision by giving contextualised mean-
ing to the results of evidences;

e a place for including and socialising excluded voices, where the various dif-
ferent narrations (official and unofficial, public and private) can serve as ways
to communicate, to make comparisons and to engage in conflict with each
other as they constitute a social patchwork.
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2. Results of case analyses

Proceeding with an analysis of the plots of the stories told by clients and then
retold by the attorneys themselves and judges (Chapters 4-6), the aim of the case
analyses was primarily to understand whether any typical elements emerge in the
various different narrations, how they evolve from one phase of the proceedings
to another, what implicit (relational or political) meanings are concealed behind
the stories (in terms of causes or consequences of the legal conflicts) and how
the configuration of facts construct time and causation, thereby creating those
meanings.

The use of a plot analysis enabled me to understand that clients’ stories
generally revolve around a central core comprising an original action, caused
by an initiative taken by someone (a colleague, an employer, a request made
by a public office), which is more or less complicated by subsequent actions
that intrude into the objectives that the parties to the case set out to achieve,
generating the trouble at the root of the conflict. This ‘trouble’ is first rep-
resented in emotional terms, gradually becoming more objective as the cli-
ent becomes aware of being a victim of a breach of a right and of the legal
significance that can be attributed to the affair. The initiatives taken by the
client — in co-operation with an attorney — tend towards providing solutions
to the conflict (by furnishing useful information or adopting strategies based
on relations), which may also be alternative or transformative with respect to
the ones suggested by the attorney and subsequently confirmed or refuted by
the judge. In this sense, the spotlight falls on the role played by the client as
a possible vehicle for social change, or at least for introducing unconventional
views. In its turn, the attorney’s narration translates the client’s representa-
tions in the terms expected by the legal system or, on the contrary, tries
to convey ‘rebellious’ visions of facts and law, thereby trying to change the
contours of law. This happens through the contextualisation of the cases, by
referring to foreign legal systems, for example, as in Amenze’s case (see Chap-
ter 9). The client-attorney’s story is then seen to be oriented towards trans-
formation, challenging the fixed and canonical nature that is otherwise typical
of legal narrations. On the contrary, although it may be creative in terms of
the interpretation and contextualisation of facts and law, the judge’s narration
is more oriented towards maintaining the consolidated order and preserving
the status quo than towards creating a new order (Chapter 6).

3. Case analysis in context: the role of clients’
legal agentivity

The examination of the role played by the actors and of the plot becomes dynamic
when we pass from a perspective internal to the legal proceedings to an external
one that gives due consideration to the relationships between law and culture,
illustrating how solving cases is closely linked not only to applying formal law, but
also to achieving an understanding of local mindsets (Chapters 7-9). The focus
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on the actions taken by attorneys’ clients — by means of legal agentivity — has
shown what personal and social resources may be involved in reaching a solution
to a conflict: from the tenacity of participants to their ability to benefit from social
support from trade unions, the institutions and skilled professionals. The ability
to narrate events and a collaborative client-attorney relationship are constituent
parts of a successful legal agentivity.

Using the broader lens of law and culture to analyse legal phenomena, even the
role played by the judge, comes across as dynamic when he succeeds in penetrating
beyond merely interpreting the versions provided by the parties, using their differ-
ent narrations to deduce the dynamics that are concealed within working contexts
and the political or corporate mindsets that give rise to labour conflicts (Chapter 7).

In transferring the analysis away from the south of Italy to another context,
that of north-western Switzerland, I found that the results are not so very differ-
ent, illustrating how the close correlation that exists between an understanding of
the rules (both formal and informal) and the clients’ ability to act — by means of
an appropriate legal narration of the events — produces a successful agentivity: by
addressing pertinent questions and answers and above all gradually penetrating
the logic of how the system works. The obstacles naturally become greater when
the client is a foreigner in the context where the action takes place, because of the
limits intrinsic to her or his civic status and of what institutions expect from the
client (Chapter 8). The degree of difficulty also increases when the client is not
only a foreigner, but also in conditions of particular vulnerability, as in the case
of asylum seckers or of women who are victims of trafficking. These clients are
powerless, because they are uneducated and are not initiated to the culture and
practices of their host country, as well as being exposed to prejudice and to politi-
cal pressures (Chapter 9). So the question is this: how can this gap be bridged?
How can these people be helped to deal with the expectations of the institutions,
in such a way as to enable them to overcome the barriers that the power of law
imposes on them, thereby also achieving new visions of substantive justice?

4. Educating lawyers to take clients’ narratives seriously

The list of questions framed would not be complete without a complementary
one concerning clinical legal education: how can lawyers be educated to adopt
narrative methods and perspectives, increasing the client’s capacity to act as an
agent and participant in solving the case?

The best way to answer this question is to step back and peruse the typology
of the attorneys encountered in the course of the analyses and how they shaped
their relationships with their clients. The examples of attorney-client collabora-
tion found in Chapters 4-5, 7 and 9 are positive: these are attorneys who tend
in different ways to allow space for their clients’ narrations, which are then used
implicitly as a tool in the co-construction of the case. In Chapters 4-5, for exam-
ple, the attorney representing Luciano and Franco — the same attorney who is
also found working with Carlo, Michele and Viviana in Chapter 7 — tends to use
her/his client’s narration both as an element functional to raising the client’s
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awareness ‘about what happened and in which ways’ and as a tool for acquiring
precise information about the case. When drawing up a written narration of the
events, clients not only remembers and reconstructs the facts, but also go about
a process of somehow elaborating their own emotional experience. For example,
Viviana heads her reports with the title “memories”. In addition to constructing
a theory of the case that involves the client actively in the process of qualifying
the facts (mobbing or dequalification?), Laura’s attorney, meanwhile, makes stra-
tegic use of the narration to model the interaction between the client and her
employer (i.e. via e-mail). In Chapters 8 and 9, which describe the experiences
of foreign clients (in Italy and Switzerland), the attorney’s relationship with the
client is presented in more complicated terms. Since the client is unfamiliar with
the context of hospitality, her relationship with her attorney is perhaps unlikely to
be reciprocal in nature. For example, in the case of Margaret (discussed in Chap-
ter 9), a multiplicity of factors intervenes in the construction of the story, starting
with the role played by the cultural mediator who has to negotiate the meaning
of the story in both linguistic and cultural terms.

Moving from the examples offered in this book, we can certainly confirm that
storytelling is a tool for lawyering and for engaging with clients and developing a
lawyer-client relationship, as announced in Chapter 2. In any case, these examples
themselves illustrate the existence of a lack of awareness about the functions of
narrative in law by lawyers. Any increase of this awareness requires the develop-
ment of conceptual as well as practical skills for clinical lawyering.

This educational goal, which is most typical of US law schools, require clinical
teaching to be extended towards some crucial topics, such as 1) making law stu-
dents aware that clients are human beings and that facts must be connected not
only to legal elements, but also to broader stories; 2) creating settings for listening
adequately to the client’s story; 3) framing the lawyer-client relationship in terms
of reciprocity rather than in term of asymmetries, thereby involving clients as
channels in the case theory as well as in the solution of the case; 4) increasing law
students’ awareness of multicultural issues, including gender, race and inequality.!

5. Towards new directions of action research: including
powerless voices in legal discourse

One of the questions tackled in this book concerns the possibility of consider-
ing narration as a fully-fledged legal category. I have shown how in certain fields
of the law, such as that of international protection (Chapter 9), the criterion of
truth is replaced in practice by that of verisimilitude, of the consistency and plau-
sibility of the story. In the absence of proof in the classical sense of the term, the
client’s narration plays a vital role in the procedures of international protection
hearings. From criteria typical of literary narration, consistency and plausibility

1 For a conceptual framework as well as the practice of supervision in lawyering, see Shalleck
and Aiken (2014).
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now become evidence of a legal story’s verisimilitude. Hence the direct invita-
tion to practitioners to learn how narration can be employed to support not only
their everyday professional practices, but also their clients’ ‘performance’, so as to
mediate between their positions and society.

The adoption of a dynamic narrative approach to including excluded voices
(Daiute, 2014) helps us understand that supporting powerless voices requires an
understanding of the ‘other’ voices that make up the narrative patchwork, such as
that of the lawyers, the judge, public officials and so on. Consequently, in order
to enhance the different points of view through which the story takes shape,
I propose the creation of a ‘socio-clinical legal space’, in the form of a storytelling
workshop, where stories are told and cases are discussed in collaboration with
researchers, clients, lawyers, social workers and other professionals (Daiute and
Kreniske, 2016). Originally created by the psychologist Daiute (2014) to favour
the inclusion of minorities in pedagogical programmes in Eastern Europe, in the
framework of my proposal, the storytelling workshop would put clients at the core
of the case reconstruction in a dialogue with other actors involved in the story.
The aim of this collective storytelling would be to understand how and whether
diverse stakeholders’ narratives interact, clash and might come into better contact.
In fact, the storytelling workshop is designed not to socialise laypersons to the
culturally consistent narrative, but to introduce tensions which then transform
what is or might be the culturally consistent legal narrative. In the storytelling
workshop, clients, lawyers and other members of society could work together to
increase awareness (Merry, 2003; Silbey, 2014 ) about the ways in which the law
operates in daily life, in administrative practices as well as in court proceedings.
Case by case, lawyers, judges, public officials and civil servants would be invited
to tell their versions of the story, as previously narrated by the client from her/
his point of view, highlighting rules, procedures and practices. This process would
allow clients’ perspectives about their cases (and about themselves) to change
and a ‘new narrative’ to take shape that would take the all participants’ perspec-
tives into account, so as then to see which story works in which contexts and
tor which audiences. Discussing all these narratives in a socio-clinical legal space
with shared competences among lay and expert actors (included researchers and
students) would enable us to understand the case ‘as a whole’, providing a deeper
understanding of how best to listen to clients’ stories, the context within which
the problem has arisen and the ways the stories are understood and interpreted by
others, thereby achieving forms of collaborative lawyering and justice and expand-
ing legal culture toward new topics, dealing with race, gender and inequalities.
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